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SUPREME COURT OF INDIA®

Civil Appeal No. 1553 of 1980%
(Decision dated 26-2-1982)

Joyti Basu and Others, .. Appellants
Vs.
Debi Ghosal and Others, .. Respondents.

SUMMARY OF THE CASE

Sh. Mohd. Ismail, sponsored by the Communist Party of India (Marxist), was
elected to the House of the People from the 19-Barrackpore Parliamentary
Constituency in West Bengal at the general election held in January, 1980. An
election petition was filed before the Calcutta High Court by one of the rival
candidates Shri Debi Ghosal. In that election petition, the election petitioner joined,
apart from the returned candidate, Sh. Jyoti Basu, who was the Chief Minister of
West Bengal, and two other Ministers of the Government of West Bengal, as
respondents, alleging that they had colluded and the conspired with the returned
candidate to commit various corrupt practices.

Shri Jyoti Basu submitted before the High Court that he could not be impleaded as
respondent to an election petition under the provisions of the Representation of the
People Act, 1951. That objection was, however, over -ruled by the High Court.

Aggrieved by the order of the High Court rejecting his application for striking out
his name from the array of parties in the election petition, Shri Jyoti Basu filed the
present appeal before the Supreme Court. The Supreme Court upheld his
contention and allowed his appeal, holding that under Section 82 of the
Representation of the People Act, 1951 only the candidates at the impugned election
could be joined as respondents to an election petition, and no one else.

Representation of the Peple Act (43 of 1951), Ss. 82, 86 (4), 87 (1)
and 99 — Election petition — Persons mentioned in Ss 82 and 86 (4)
only can be joined as respondents. (1981) 85 Cal WN 532, Reversed.

No one may be joined as a party to an election petition otherwise than as
provided by Ss. 82 and 86 (4) of the Act. It follows that a person who is not a
candidate may not be joined as a respondent to the election petition. (1981)
85 Cal WN 532 Reversed (Paras 9, 13)

It is not as if a person guilty of a corrupt practice can get away with it.
Where at the concluding stage of the trial of an election petition, after
evidence has been given, the Court finds that there is sufficient material to
hold a person guilty of a corrupt practice, the Court may then issue a notice
to him to show cause under S. 99 and proceed with further action. The
legislative provision contained in Section 99 which enables the Court,
towards the end of the trial of an election petition, to issue a notice to a
person not a party to the proceeding to shows cause why he should not be
“named” in sufficient clarification of the legislative intent that such person



may not be permitted to be joined as a party to the election petition. AIR
1952 SC 64; AIR 1954 SC 210; AIR 1969 SC 677 and AIR 1969 SC 872 (Para
11) Rel. on.

Cases Referred: Chronological Paras

AIR 1973 Punj & Har 163 (FB) 13
AIR 1969 SC 677 : (1969) 1 SCR 630 10
AIR 1969 SC 872: (1969) 1 SCR 679 10
AIR 1969 Bom 177 13
AIR 1963 Cal 218 13
AIR 1958 Mad 171 13
AIR 1954 SC 210 7

AIR 1952 SC 64 : 1952 SCR 218

JUDGMENT

Present:- R.S. Pathak and O. Chinnappa Reddy, JdJ.

Mr. Somnath Chatterjee, Sr. Advocate, Mr. Rathin Das and Mr.
Aninda Mitter, Advocates with him, for Appellants; Mr Sidhartha Shankar
Ray, Sr. Advocate, M/s. R.K. Lala and T.V.S.N. Chari, Advocates with him,
for Respondent No. 1.

CHINNAPA REDDY, J:- The first appellant, Jyoti Basu, is the Chief
Minister and appellants two and three Buddhadeb Bhattacharya and Hashim
Abdul Halim, are two Ministers of the Government of West Bengal. They
have been impleaded by the first respondent as parties to an election petition
filed by him questioning the election of the second respondent to the House of
the People from the 19 Barrackpore Parliamentary Constituency in the
midterm Parliamentary election held in January, 1980. There were five
candidates who sought election from the Constituency. Mod. Ismail, the first
respondent, whose candidature was sponsored by the Communist Party of
India (Marxist) was, elected securing 2,66,698 votes as against Debi Ghosal, a
candidate sponsored by the Indian National Congress led by Smt. Indira
Gandhi who secured 1,62,770 votes. The other candidates Ramjit Ram, Robi
Shankar Pandey and Bejoy Narayan Mishra secured 25,734, 12,271 and
2,763 votes respectively. The first respondent filed an election petition in the
High Court of Calcutta questioning the election of the second respondent
Mohd. Ismail on various grounds. He impleaded the returned candidate as
the first respondent, and the other three unsuccessful candidates as
respondents 2, 3 and 4 to the election petition. Besides the candidates at the
election, he impleaded several others as respondents. The District Magistrate
and returning Officer was impleaded as the fifth respondent, Buddhadeb
Bhattacharya, the Minister for Information and Publicity, Government of
West Bengal as the sixth respondent. Jyoti Basu, the Chief Minister as the
seventh respondent, Md. Amin, the Minister of the Transport Branch of the



Home Department as the eighth respondent, Hashim Abdul Halim, the
Minister of the Legislative and the Judicial Department as the ninth
respondent and the Electoral Registration Officer as the tenth respondent. It
was averred in the election petition that the Chief Minister and the other
Ministers of the Government of West Bengal who were impleaded as parties
to the election petition had colluded and conspired with the returned
candidate to commit various alleged corrupt practices. Apart from denying
the commission of the various alleged corrupt practices, the Chief Minister
and the other Ministers claimed in their written statements that the election
petitioner was not entitled to implead them as parties to the election petition.
They claimed that as they were not candidates at the election they could not
be impleaded as parties to the election petition. The Chief Minister and two
of the other ministers, Hashim Abdul Halim and Buddhadeb Bhattacharya
filed an application before the High Court of Calcutta to strike out their
names from the array of parties in the election petition. The application was
dismissed by the Calcutta High Court on the ground that the applicants
(appellants) were proper parties to the election petition and, therefore, their
names should not be struck out of the array of parties. The appellants have
preferred this appeal after obtaining special leave of this Court under Art.
136 of the Constitution.

2. Shri Somnath Chatterjee, learned counsel for the appellant submitted
that the concept of a proper party was not relevant in election law and that
only those persons could be impleaded as parties who were expressly directed
to be so impleaded by the Representation of the People Act, 1951. He claimed
that in any case such persons were entitled to be struck out from the array of
parties. On the other hand Shri Sidhartha Shankar Ray, and Shri R.K. Lala,
learned counsel for the first respondent submitted that the appellants were
proper parties to the election petition and their presence was necessary for a
complete, final and expeditious decision on the questions involved in the
action.

3. To properly appreciate the rival contentions it is necessary to refer to
the relevant provisions of the Constitution of India and the two
Representation of the People Acts, of 1950 and 1951.

4. First the Constitution, Part XV deals with elections. Art 324 vests in
the Election Commission the superintendence, direction and control of the
preparation of the electoral rolls and the conduct of all elections to
Parliament and to the Legislatures of the State. Art. 325 provides that there
shall be one general electoral roll for every territorial constituency and that
no person shall be ineligible for inclusion in such rolls on grounds only of
religion, caste, sex or any of them. Art 326 provides that election to the House
of the People and to the Legislative Assemblies of States shall be on the basis
of adult franchise. Art. 327 enables Parliament to make laws with respect to
all matters relating to elections to either House of Parliament or to the
Houses of the Legislature of a State, Art. 328 enables the Legislature of a
State, if Parliament has not made such legislation, to make laws with respect
to all matters relating to elections to the Houses of the Legislature of the



State. Art. 329 bars interference by Courts in electoral matters and clause
(b), in particular, provides that no election to either House of Parliament or to
the House or either House of the Legislature of a State shall be called in
question except by an election petiton presented to such authority and in
such manner as may be provided for by or under any law made by the
appropriate legislature.

5. Next, the Representation of the People act, 1950. This Act provides for
the delimitation of the constituencies for the purpose of elections to the House
of the People and the legislatures of States, the qualification of voters at such
elections, the preparation of electoral rolls and other matters connected
therewith.

6. Last, the Representation of the People Act of 1951. Part VI of the Act
deals with “Disputes regarding elections”. Sec. 79 defines various terms and
expressions used in the Parts VI and VII. Cl (b) defines a ‘candidate’ as
meaning “a person who has been or claims to have been duly nominated as a
candidate at any election, and any such person shall be deemed to have been
a candidate as from the time when, with the election in prospect, he began to
hold himself out as a prospective candidate.” Sec. 80 imposes a statutory ban
on an election being called in question except by an election petiton presented
in accordance with the provision of Part VI of the Act. Sec. 80-A vests in the
High Court, the jurisdiction to try an election petition. Sec. 81 provides for
the presentation of an election petition on one or more of the grounds
specified in Sec. 100 (1) and Sec. 101 by any candidate at such election or any
elector who was entitled to vote at the election. Sec. 82 is entitled “Parties to
the petition” and is as follows:

“82. Parties to the petition — A petitioner shall join as respondents to his
petition —

(a) Where the petitioner, in addition to claiming a declaration that the
election of all or any of the returned candidates is void claims a further
declaration that he himself or any other candidate has been duly elected, all
the contesting candidates other than the petitioner, and where no such
further declaration is claimed, all the returned candidates; and

(b) any other candidate against whom allegations of any corrupt practice
are made in the petition.”

Section 83 prescribes the content of the petition. Sec. 84 provides that a
petitioner may, in addition to claiming a declaration that the election of the
returned candidate is void, claim a further declaration that he himself or any
other candidate has been duly elected. Sec. 86 deals with trial of election
petitions. Sub sec. (4) provides for an application by a candidate who is not
already a respondent to be joined as a respondent. It is in these terms:

“(4) Any candidate not already a respondent shall, upon application made
by him to the High Court within fourteen days from the date of
commencement of the trial and subject to any order as to security for costs
which may be made by the High Court, be entitled to be joined as a
respondent.”



Section 87 is concerned with the procedure before the High Court and it is
as follows:

“87. (1) Subject to the provisions of this Act and of any rules made
thereunder, every election petition shall be tried by the High Court, as nearly
as may be, in accordance with the procedure applicable under the Code of
Civil Procedure, 1908 to the trial of suits:

Provided that the High Court shall have the discretion to refuse, for
reasons to be recorded in writing, to examine any witness or witnesses if it is
of the opinion that the evidence of such witness or witnesses is not material
for the decision of the petition or that the party tendering such witness or
witnesses 1s doing so on frivolous grounds or with a view to delay the
proceedings.

(2) The provisions of the Indian Evidence Act, 1872, shall, subject to the
provisions of this Act, be deemed to apply in all respects to the trial of an
election petition.” Section 90 enables the returned candidates or any other
party to “recriminate” in cases where in the election petition a declaration
that a candidate other than the returned candidate has ben elected is
claimed. Sec. 98 prescribes the orders that may be made by the High Court at
the conclusion of the trial of an election petition. It provides that the High
Court shall make an order dismissing the election petition or declaring the
election of all or any of the returned candidates to be void and the petitioner
or any other candidate to have been duly elected. Sec. 99 enables the High
Court to make, at the time of making an order under Sec. 98 an order
recording a finding whether any corrupt practice has or has not been proved
to have been committed at the election, and the nature of corrupt practice;
and the names of all persons, if any, who have been proved at the trial to
have been guilty of corrupt practice and the nature of that practice. The
proviso to Sec. 99(1), however, prescribes that no person who is not a party to
the petition shall be named in the order unless he had been given notice to
appear before the High Court to show cause why he should not be so named
and he had also been given an opportunity to cross examine any witness who
had already been examined by the High Court and had given evidence
against him and an opportunity of calling evidence in his defence and of being
heard. Sec. 100 enumerates the grounds on which an election may be
declared void. The High Court, it is said, among other grounds, shall declare
the election of a returned candidate void in cases where corrupt practices are
proved, where such corrupt practice has been committed by a returned
candidate or his election agent or by any other person with the consent of the
returned candidate or his election agent. Where the corrupt practice has been
committed in the interests of the returned candidate by an agent other than
his election agent, the result of the election in so far as it concerns the
returned candidate must also be shown to have been materially affected. Sec.
101 prescribes the grounds for which a candidate, other than the returned
candidate may be declared to have been elected, Sec. 110 provides for the
procedure when an application for withdrawal of an election petition is made
to the Court. Sec. 110 (3) (c) says that a person who might himself have been



a petitioner may apply to the Court to be substituted as a petitioner in place
of the party withdrawing. Section 112(3) provides for the continuance of the
election petition on the death of the sole petitioner in an election petition or of
the survivor of several petitioners, by any person who might himself have
been a petitioner and who applies for substitution within the stipulated
period.

7. The nature of the right to elect, the right to be elected and the right to
dispute an election and the scheme of the constitutional and statutory
provisions in relation to these rights have been explained by the Court in
N.P. Ponnuswami v. Returning Officer, Namakkal Constituency, 1952 SCR
218: (AIR 1952 SC 64) and Jagan Nath v. Jaswant Singh, AIR 1954 SC 210.
We proceed to state what we have gleaned from what has been said, so much
as necessary for this case.

8. A right to elect, fundamental though it is to democracy, is, anomalously
enough, neither a fundamental right nor a Common Law Right. It is pure and
simple, a statutory right. So is the right to be elected. So is the right to
dispute an election. Outside of statute, there is no right to elect, no right to be
elected and no right to dispute an election. Statutory creations they are, and
therefore, subject to statutory limitation. An election petition is not an action
at Common Law, nor in equity. It is a statutory proceeding to which neither
the common law nor the principles of equity apply but only those rules which
the statute makes and applies. It is a special jurisdiction, and a special
jurisdiction has always to be exercised in accordance with the statute
creating it. Concepts familiar to Common Law and Equity must remain
strangers to Election Law unless statutorily embodied. A Court has no right
to resort to them on considerations of alleged policy because policy in such
matters, as those, relating to the trial of election disputes, is what the statute
lays down. In the trial of election disputes, Court is put in a straight jacket.
Thus the entire election process commencing from the issuance of the
notification calling upon a constituency to elect a member or members right
up to the final resolution of the dispute, if any, concerning the election is
regulated by the Representation of the People Act, 1951, different stages of
the process being dealt with by different provisions of the Act. There can be
no election to Parliament or the State Legislature except as provided by the
Representation of the People Act, 1951 and again, no such election may be
questioned except in the manner provided by the Representation of the
People Act. So the Representation of the People Act has been held to be a
complete and self-contained code within which must be found any right
claimed in relation to an election or an election dispute. We are concerned
with an election dispute. The question is who are parties to an election
dispute and who may be impleaded as parties to an election petition. We have
already referred to the Scheme of the Act. We have noticed the necessity to
rid ourselves of notions based on Common Law or Equity. We see that we
must seek an answer to the question within the four corners of the statute.
What does the Act says?



9. Section 81 prescribes who may present an election petition. It may be
any candidate at such election; it may be any elector of the constituency, it
may be non else. Sec. 82 is headed “Parties to the petition” and clause (a)
provides that the petitioner shall join as respondents to the petition the
returned candidates if the relief claimed is confined to a declaration that the
election of all or any of the returned candidates is void and all the contesting
candidates if a further declaration is sought that he himself or any other
candidate has been duly elected. Clause (b) of S. 82 requires the petitioner to
join as respondent any other candidate against whom allegations of any
corrupt practice are made in the petition. Section 86(4) enables any candidate
not already a respondent to be joined as a respondent. There is no other
provision dealing with the question as to who may be joined as respondents.
It is significant that while cl. (b) of S. 82 obliges the petitioner to join as a
respondent any candidate against whom allegations of any corrupt practice
are made in the petition, it does not oblige the petitioner to join as a
respondent any other person against whom allegations of any corrupt
practice are made. It is equally significant that while any candidate not
already a respondent may seek and, if he so seeks, is entitled to be joined as a
respondent under S 86 (4) any other person cannot, under that provision seek
to be joined as a respondent, even if allegations of any corrupt practice are
made against him. It is clear that the contest of the election petition is
designed to be confined to the candidates at the election. All others are
excluded. The ring is closed to all except the petitioner and the candidates at
the election. If such is the design of the statute, how can the notion of ‘proper
parties’ enter the picture at all? We think that the concept of ‘proper parties’
1s and must remain alien to an election dispute under the Representation of
the People Act, 1951. Only those may be joined as respondents to an election
petition who are mentioned in S. 82 and S. 86 (4) and no others. However,
desirable and expedient it may appear to be, none else shall be joined as
respondents.

10. It is said, the Civil Procedure Code applies to the trial of election
petitions and so proper parties whose presence may be necessary in order to
enable the Court ‘effectually and completely to adjudicate upon and settle all
questions involved’ may be joined as respondents to the petitions. The
question 1s not whether the Civil Procedure Code applies because it
undoubtedly does, but only ‘as far as may be’ and subject to the provisions of
the Representation of the People Act, 1951 and the rules made thereunder.
Section 87(1) expressly says so. The question is whether the provisions of the
Civil Procedure Code can be invoked to permit that which the Represntation
of the People Act does not. Quite obviously the provisions of the Code cannot
be so invoked. In Mohan Raj v. Surendra Kumar Taparia, (1969) 1 SCR 630 :
(AIR 1969 SC 677), this Court held that the undoubted power of the Court
(i.e. the Election Court) to permit an amendment of the petition cannot be
used to strike out allegations against a candidate not joined as a respondent
so as to save the election petition from dismissal for non-joinder of necessary
parties. It was said, “The Court can order an amendment and even strike out
a party who is not necessary. But where the Act makes a person a necessary



party and provides that the petition shall be dismissed if such a party is not
joined, the power of amendment or to strike out parties cannot be used at all.
The Civil Procedure Code applies subject to the provisions of the
Represntation of the People Act and any rules made thereunder. When the
Act enjoins the penalty of dismissal of the petition for non-joinder of a party
the provisions of the Civil Procedure Code cannot be used as a curative
means to save the petition”. Again, in K. Venkatesara Rao v. Bekkam
Naramsimha Reddi, (1969) 1 SCR 679 : (AIR 1969 SC 872 at p. 877), it was
observed:-

“With regard to the addition of parties which is possible in the case of a
suit under the provisions of O.1, R. 10 subject to the added party’s right to
contend that the suit as against him was barred by limitation when he was
impleaded, no addition of parties is possible in the case of an election petiton
except under the provisions of sub-sec. (4) of S. 86”

11. The matter may be looked at from another angle. The Parliament has
expressly provided that an opportunity should be given to a person who is not
a candidate to show cause against being ‘named’ as one guilty of a corrupt
practice. Parliament, however, has not thought fit to expressly provide for his
being joined as a party to the election petition either by the election
petitioner or at the instance of the very person against whom the allegations
of a corrupt practice are made. The right given to the latter is limited to show
cause against being ‘named’ and that right opens up for exercise when, at the
end of the trial of the election petition notice is given to him to show cause
why he should not be ‘named’. The right does not extend to participation at
all states and in all matter, a right which he would have if he is joined as a
party at the commencement. Conversely the election petitioner cannot by
joining as a respondent a person who i1s not a candidate at the election subject
him to a prolonged trial of an election petition with all its intricacies and
ramifications. One may well imagine how mischievous minded persons may
harass public personages like the Prime Minister of the country, the Chief
Minister of a State or a political leader of a national dimension by impleading
him as a party to election petitions, all the country over. All that would be
necessary 1s a seemingly plausible allegation, casually or spitefully made,
with but a facade of truth. Everyone is familiar with such allegations. To
permit such a public personage to be impleaded as a party to an election
petition on the basis of a mere allegation, without even prima facie proof, an
allegation which may ultimately be found to be unfounded, can cause
needless vexation to such personage and prevent him from the effective
discharge of his public duties. It would be against the public interest to do so.
The ultimate award of costs would be no penacea in such cases, since the
pubic mischief cannot be repaired. That is why Public Policy and legislative
wisdom both seem to point an interpretation of the provisions of the
Representation of the People Act which does not permit the joining, as
parties, of persons other than those mentioned in Sections 82 and 86 (4). It is
not as if a person guilty of a corrupt practice can get away with it. Where at
the concluding stage of the trial of an election petition, after evidence has



been given, the Court finds that there is sufficient material to hold a person
guilty of a corrupt practice, the Court may then issue a notice to him to show
cause under Section 99 and proceed with further action. In our view the
legislative provision contained in Sec. 99 which enables the Court, towards
the end of the trial of an election petition, to issue a notice to a person not a
party to the proceeding to show cause why he should not be ‘named’ is
sufficient clarification of the legislative intent that such person may not be
permitted to be joined as a party to the election petition.

12. There is yet another viewpoint. When in an election petition in
addition to the declaration that the election of the returned candidate is void
a further declaration is sought that any candidate other than the returned
candidate has been duly elected, Sec. 97 enables the returned candidate or
any other party to ‘recriminate’ i.e. to give evidence to prove that the election
of such candidate would have been void if he had been a returned candidate
and a petition had been presented to question his election. If a person who is
not a candidate but against whom allegations of any corrupt practice are
made 1is joined as a party to the petition then, by virtue of his position as a
party, he would also be entitled to ‘recriminate’ under Sec. 97. Surely such a
construction of the statute would throw the doors of an election petition wide
open and convert the petition into a ‘free for all’ fight. A necessary
consequence would be an unending, disorderly election dispute with no hope
of achieving the goal contemplated by Sec. 86 (6) of the Act that the trial of
the election petition should be concluded in six months. It is just as well to
remember that ‘corrupt practice’ as at present defined by Sec. 123 of the Act
1s not confined to the giving of a bribe but extends to the taking of a bribe too
and, therefore, the number of persons who may be alleged to be guilty of a
corrupt practice may indeed by very large, with the consequence that all of
them may possibly be joined as respondents.

13. In view of the foregoing discussion we are of the opinion that no one
may be joined as a party to an election petition otherwise than as provided by
Sections 82and 86 (4) of the Act. It follows that a person who is not a
candidate may not be joined as a respondent to the election petition. The
appeal 1s therefore, allowed with costs and the names of the appellants and
the seventh respondent in the appeal are directed to be struck out from the
array of parties in the election petition. We may mention that in arriving at
our conclusion we have also considered the following decisions cited before us:
S.B. Adityan v. S. Kandasami, AIR 1958 Mad 171. Dwijendra Lal Sen Gupta
v. Harekrishna Konar, AIR 1963 Cal 218, H.R. Gokhale v. Bharucha Noshir
C. AIR 1969 Bom 177 and S. Igbal Singh v. S. Gurdas Singh Badal, AIR 1973
Punj & Har 163 (FB)

Appeal allowed



SUPREME COURT OF INDIA*

Civil Appeal No. 277 of 1980%
(Decision dated 26-10-1982)

Km. Shradha Devi .. Appellant
Vs.
Krishna Chandra Pant and Others .. Respondents

SUMMARY OF THE CASE

Km. Shradha Devi filed an election petition before the Allahabad High Court,
challenging the election of Shri Krishna Chandra Pant to the Council of States, at
the biennnial election held in 1978.

At that election, 421 votes were polled, of which 11 votes were declared as invalid
by the Returning Officer. In the election petition, several allegations were made in
regard to the improper rejection of these 11 votes and also about improper
reception of certain other votes. These votes had been cast under the system of
proportional representation by means of a single transferable vote. The High Court
allowed the inspection of only 4 of the 11 invalid votes, on the ground that the
petitioner had given details about the rejection of these 4 votes only in her election
petition. Further, as a result of the scrutiny done by the Joint Registrar of the High
Court under the direction of the High Court, he could co-relate only 2 of the
aforesaid 4 ballot papers with the petitioner’s allegations. The High Court then
took those 2 ballot papers into consideration and found that election petitioner had
still lost the election.



Aggrieved by the order of the High Court, the present appeal was filed before
the Supreme Court. The Supreme Court set aside the order of the High Court,
holding that the High court should have examined all the 11 invalid votes. The
Supreme Court held that the petitioner had to offer prima facie proof of errors in
counting and if errors in counting were established, by providing proof of some
errors in respect of some ballot papers, scrutiny and recounting could not be limited
to those ballot papers only and that a recount could be ordered of all disputed ballot
papers. The Supreme Court, therefore, sent the case back to the High Court for re-
examination of the case by a re-scrutiny of all the 11 ballot papers under dispute.

The Supreme Court also laid down that any remark or writing on a ballot paper
to invalidate it must be such as to unerringly point in the direction of identity of the
voter and that in the absence of such suggested remark or writing the ballot paper
could not be rejected merely because these were some remarks or writings by which
the voter may possibly be identified.

(A) Representation of the People Act (43 of 1951), Ss. 100 (1) (d)
(iii), 81 — Conduct of Election Rules (1961), R. 73 (2) (d) — Petition
for scrutiny and recount on allegation of miscount — Imprope
rejection of valid votes — Prima facie proof — Nature of —Specific
averment in respect of each ballot paper rejected as invalid Not
necessary — Proof of errors in respect of some ballot papers
furnished — Scrutiny and recount cannot be limited to those ballot
papers only. Election Petition No. 2 of 1978, D/- 11-12-1979 (All)
Reversed. (Evidence Act (1872), Ss 101-104).

In an election petition for relief of scrutiny and recount on the allegation
of miscount. It is not the requirement of law that in respect of each ballot
paper rejected as invalid a specific averment must be so made as to identify
the ballot paper and only those that can be correlated to the allegations in the
petition specifically and not generally shall be recounted. Election Petition
No. 2 of 1978, D/- 11-12-1979 (All) Reversed.

(Para 8)

When a petition is for relief of scrutiny and recount on the allegation of
miscount the petitioner has to offer prima facie proof of errors in counting
and if errors in counting are prima facie established a recount can be ordered.
If the allegation is of improper rejection of valid votes which is covered by the
broad spectrum of scrutiny and recount because of miscount, petitioner must
furnish prima facie proof of such error. If proof is furnished of some errors in
respect of some ballot papers, scrutiny and recount cannot be limited to those
ballot papers only. If the recount is limited to those ballot papers in respect of
which there i1s a specific allegation of error and the correlation is established,
the approach would work havoc in a Parliamentary constituency where more
often 10,000 or more votes are being rejected as invalid. Law does not require
that while giving proof of prima facie error in counting each head of error
must be tested by only sample examination of some of the ballot papers which
answer the error and then take into consideration only those ballot papers
and not others. This is not the area of inquiry in a petition for relief of
recount on the ground of miscount.



(Para 8)

(B) Representation of the People Act (43 of 1951), Ss. 100 (1) (d)
(iii), 81 — Conduct of Election Rules (1961), S. 73 (2)—

Election by assembly members — Voting in accordance with
proportional representation by means of single transferable vote —
Casting of first preference vote is sine qua non for validity of ballot
paper — failure to cast remaining preferences would not invalidate
ballot paper.

When voting is in accordance with the proportional representation by
means of the single transferable vote it is obligatory to cast the first
preference vote for ensuring the validity of the ballot paper and the first
preference vote must be so cast as not to leave anyone in doubt about it. The
remaining preferences are optional with elector. He may or may not exercise
his franchise for the remaining preferences. If he chooses not to exercise
remaining preferences the ballot paper cannot be rejected as invalid for
failure to exercise the remaining preferences. Rule 73 (2) to exhaustive of the
grounds on which a ballot paper at a voting at election by Assembly members
shall be rejected as invalid and on a true and in depth reading of it does not
transpire that the failure to cast the remaining preferences would invalidate
the ballot paper.

(Para 12)

(C) Representation of the People Act (43) of 1951) Ss 100 (I) (d) (iii)
81 - Conduct of Election Rules (1961) Rr. 37A (I) 73 (2) (a) - Election
by Assembly members - voting in accordance with proportional
representation by means of single transferble vote - First preference
vote if exercised clearly and unambiguously - Error in exercising
subsequent preferences will not invalidate ballot paper - It is valid in
past.

Where the voting is in accordance with the proportional representation by
means of the single transferable vote, once the first preference vote has been
clearly and unambiguously exercised, the ballot paper cannot be rejected on
the ground that low down the ladder there was some error in exercising the
subsequent preferences. It follows that not only such a ballot paper has to be
held as valid ballot paper but its validity shall continue up to the stage in
preferences where an error or confusion transpires which would not permit
computation of subsequent preferences below the level of error

(Para 13)

(D) Representation of the People and (43 of 1951) Ss 100 (1) (d)
(iii), 81- Conduct of Election Rules (1961), R. 73 (2) - Election by
Assembly members - Rejection of ballot paper as invalid - Every and
any mark or writing on ballot paper does not per se result in
invalidation of vote. Election Petiton No. 2 of 1978, D/-11-12-1979
(All.) Reversed.



Every and any mark or writing on ballot paper does not per se result in
invalidation of the vote. The mark or identification should be such as to
unerringly revealed identity of the voter and the evident prior arrangement
connecting the mark must be made available. Any mark or writing of an
innocuous nature or meaningless support cannot be raised to the level of
suggestive mark or writing as toe identity of the voter.

(Para 15)

There must be some causal connection between the mark and the identity
of the voter that looking at one the other becomes revealed. Therefore, the
mark or a writing itself must reasonably give indication of the voter’s
identity. It may be that there must be extrinsic evidence from which it can be
inferred that the mark was placed by the voter by some arrangement

(Para 15)

In the instant case out of total eleven (11) the ballot papers rejected as
invalid the High Court did not examine the 9 ballot papers on the erroneous
view that only two were correlated to the averments in the petition. There
was specific averment in the petition that the marks on these ballot papers
were not such as to lead to identity of the elector and that the ballot papers
could not be rejected as invalid under Rule 73 (2) (d). This allegation is
wholly substantiated by a casual look at the remaining nine ballot papers.
The error is apparent. Once the error has been established the scrutiny and
recount had to be ordered as a prima facie case of miscount is made out and
therefore the decision of the High Court rejecting the petition is liable to be
set aside. Election Petition No. 2 of 1978 D/- 11-12-1979 (All) Reversed.

(Para 15)

(E) Representation of the People Act (43 of 1951) Sections 100 (1)
(d) (iii) 81-Conduct of Election Rules (1961), Rule 73-Rejection of
ballot papers as invalid - Returning Officer and Court should not
attempt to chart easy course of rejecting ballot papers as invalid on
slightest pretext. Election Petiton No. 2 of 1978, D/- 11-12-1979 (All)
Reversed)

Free and fair election being the fountain source of Parliamentary
democracy attempt of the Returning Officer and the court should be not to
chart the easy course of rejecting ballot papers as invalid under the slightest
pretext but serious attempt should be made before rejecting ballot papers as
invalid to ascertain, if possible, whether the elector has cast his vote with
sufficient clarity revealing his intendment. In the instant case, the Returning
Officer has charted an easy course unsupportable by evidence and the High
Court failed to exercise its jurisdiction of scrutiny of all ballot papers for a
serious error has been pointed out in respect of two ballot papers out of a
total of 11 invalid ballot papers. Therefore, the judgment and order of the
High Court are set aside and the matter is remanded to the High Court for
further proceeding according to law. Election Petiton No. 2 of 1978. D/- 11-12-
1979 (all reversed).



(Para 16)

Cases Referred: Chronological Paras
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JUDGMENT

Present:- D.A. Desai and A.P. Sen, JJ.

Mr. A.P.S. Chauhan. Mr. C.K. Ratnaparkhi and Mr. D.P.S. Chauhan.
Advocates for Appellant Mr. A.N. Sen. Sr Advocate Mr. C.P. Lal. Advocate
with him (for No. 1) and Miss. Kamlesh Bansal. Advocate for no. 16 for
Respondents.

DESAI J. — An unsuccessful candidate for election to Council of State
Rajya Sabha at the election held on March 28, 1979, is the appellant. At the
biennial election for electing members to Council of States from the
constituency of elected members of the Uttar Pradesh Legislative Assembly
19 candidates including the appellant and the 1st respondent were duly
nominated as candidates. 11 members were to be elected. Election was to be
held as mandated by Clause (4) of Article 80 of the Constitution in accordance
with the system of proportional representation by means of the single
transferable vote. After the poll was closed according to the time prescribed
by the Election Commission under Section 56 of the Representation of the
People Act, 1951 (1951 Act for short), the Returning Officer, R.W, 4 Satya
Priya Singh commenced counting of votes. As the election was to be in
accordance with the system of proportional representation by means of the
single transferable vote, the Returning Officer as required by Rule 76 of the
Conduct of Election Rules, 1961 (‘Rules’ for short), proceeded to ascertain the
quota. In all 421 members exercised the franchise. Eleven ballot papers were
rejected by the Returning Officer as invalid. Accordingly the quota was
worked out at the value of 3417. Respondents 2 to 11 were declared elected as
each of them secured the value of ballot papers greater than the quota in the
course of counting. As the counting proceeded further, the contest was
between the election petitioner (appellant) and the 1st respondent and the
1st respondent was declared elected in the 14th count. Once all the 11
vacancies were filled in, counting was closed.

2. Petitioner filed an election petition under Section 81 of the 1951 Act in
the High Court of Judicature (Lucknow Bench). Lucknow. The petition was
for scrutiny and recount on the allegation of miscount and directed against
the 1st respondent because he was declared elected to the last vacancy.

3. Petitioner alleged that the result of the election in so far as it concerns
the returned candidate — 1st respondent — has been materially affected by the



improper rejection of valid votes by wrongly declaring them invalid as well as
by improper reception of what otherwise would have been the invalid votes if
the Returning Officer had been consistent in his approach and, therefore, the
election of the returned candidate not only should be declared void but in his
place by a proper computation of votes the petitioner should be declared
elected to the 11th vacancy. The petition primarily being for relief of scrutiny
and recount on the allegation of miscount it was necessary to allege and offer
prima facie proof of the possible errors in the counting which, if satisfactorily
established, would enable the Court to direct a recount. It may be stated that
no prima facie proof has been offered of the improper reception of an
otherwise invalid vote in favour of the 1st respondent and that allegation
may be excluded from further consideration. Petitioner alleged that there has
been an improper rejection of the valid votes cast in her favour and that has
materially affected the result of the election. Petitioner states that even
though it was obligatory upon the Returning officer to show all the ballot
papers which he rejected as invalid to the candidates and/or their counting
agents, he only showed four out of the eleven ballot papers held invalid by
him and did not show the rest of them. To the question as to why votes were
rejected as invalid it is alleged that the Returning Officer informed that
counting agents that there were marks and cutting in the ballot papers which
may possibly identify the voters and, therefore, such ballot papers have been
rejected on the ground set out in Rule 73 (2) (d) of the Rules. Four specific
allegations of error, improper rejection of votes otherwise valid necessiating
scrutiny and recount are set out in paragrpahs 14, 15, 17 and 18 of the
election petition. It was also alleged that of the four ballot papers shown
there was one in which first preference was indicated in favour of the
petitioner but that was illegally rejected by the Returning Officer on the
ground that it contained an overwriting in respect of the 10th preference vote
marked by the voter. The second error alleged in the petition is that in one
ballot paper the 4th preference figure was put in a bracket and this was
1llegally rejected on the ground that the voter can be identified. The third
allegation 1s to the effect that the ballot paper containing a 1st preference
vote cast in favour of the candidate Shri Surendra Mohan was illegally
rejected by the Returning Officer on the ground that the voter had given his
1st preference vote at two places whereas in fact the voter had given his 1st
preference vote only to Shri Surendra Mohan and had given 11th preference
vote to another candidate which could be demonstrably established by
scrutiny of the ballot paper. The fourth error alleged to have crept in the
counting was that the Returning Officer invalidated two other ballot papers
on the ground that there were overwritings in the 8th and 9th preference
votes respectively and that even though these ballot papers did not contain
any mark or writing by which the voters could be identified, they were
rejected as invalid contrary to the relevant provision. It was urged that these
prima facie errors when substantiated would clearly make out a case of
miscount and the same can be corrected by scrutiny and recount. The
scrutiny and recount was sought to be confined specifically to the decision of
the Returning Officer rejecting 11 votes as invalid. The contentions where



crystallised in the course of hearing of the appeal by urging that when the
election is to be held in accordance with the system of proportional
representation by means of the single transferable vote, if the first preference
1s properly and assertively cast any error in setting out the remaining
preferences would not enable the Returning Officer to reject the whole ballot
papers as invalid. The second specific contention is that every unrequired
mark, cutting, erasure cannot tantamount to any indication which would
enable the voter to be identified but the writing or mark must be such that
the voter can be and not merely might be identified and there is no such
cutting, mark or erasure.

4. The 1st respondent contested the petition, inter alia, contending that
the quota was not 3417 as contended for on behalf of the petitioner but it was
3217 and that respondents 2 to 11 received more than the quota hence they
were declared elected and that the contest continued between him and the
petitioner and in the 14th count the 1st respondent was declared elected as
the value of his ballot papers exceeded the value of the ballot papers of other
continuing candidates together with the surplus votes not transferred. He
specifically denied though he was not present at the counting that all the
ballot papers rejected at the counting were not shown to the counting agents
and contended that no error in counting is shown and that it is not open to
the Court to direct recount by first examining the ballot papers rejected as
invalid. Some technical contentions were taken by him with which we are not
concerned in this appeal.

5. A learned single judge of the High Court to whom the election petition
was assigned framed as may as 11 issues on which the parties were at
variance. In the course of hearing of the petition the petitioner moved an
application for a direction that an inspection of the 11 ballot papers rejected
as invalid by the Returning Officer may be given to the petitioner. The Court
directed inspection of four ballot papers to be given as per order dated May 2,
1979. The 1st respondent, the returned candidate questioned the correctness
of this order in this Court in special leave petition filed by him. In the
meantime all the disputed 11 ballot papers were summoned from the
Returning Officer and the Court directed Joint Registrar to open the sealed
packet containing ballot papers and consistent with the allegations in paras
14, 15, 17 and 18 of the petition, try to correlate the ballot papers in respect
of which the allegation of improper rejection may prima facie appear to be of
substance and give inspection of those four ballot papers to both the parties.
The learned counsel appearing for the petitioner was not inclined to take
Inspection in this truncated manner and disclosed his desire to move this
Court against the order granting only inspection of four ballot papers. The
learned Judge by his order dated May 16, 1979, directed that the sealed
packet containing the ballot paper shall not be opened until further orders of
the Court and the same shall be kept in safe custody with the Joint Registrar.
It appears, thereafter the petitioner preferred the special leave petition but
ultimately the same appears to have been withdrawn and sought direction of
the Court for compliance with the order for showing four ballot papers as per



the previous order. The Court accordingly directed that the Joint Registrar
shall open the sealed packet of the rejected ballot papers and allow the
returned candidate or his counsel and the petitioner or her counsel to have
visual inspection of the ballot papers without allowing the parties or their
counsel to handle the ballot paper. Time and date of the inspection was fixed
by the Court. The Joint Registrar opened the sealed envelope but found some
difficulty in complying with the order of the Court directing giving of
inspection of four ballot papers out of 11 rejected ballot papers because there
was no specification as to which four ballot papers were to be the subject
matter of inspection. Ultimately he took recourse to the averments in the
petition, examined each allegation, attempted to correlate it to the ballot
papers in his hand not found that only two ballot papers could be correlated
to the allegations made in the petition and gave inspection of two ballot
papers and kept other 9 ballot papers, of which he did not give inspection, in
sealed envelop On this report of the Joint Registrar the learned Judge called
for the sealed envelop, opened up the envelope in the presence of the learned
counsel for the parties to verify the correctness of the report of the Joint
Registrar and being satisfied that it was correct, he made an order to that
effect on Dec. 5, 1979.

6. Thereafter the parties went to trial. Neither the unsuccessful
candidate, the petioner, nor the 1st respondent the returned candidate,
stepped into the witness box. On behalf of the petitioner PW. 1 Shri Shakir
Ali Siddiqui, PW. 2 Udit Narain Sharma, election agent of candidate Shri
Surendra Mohan, and PW. 3 Kalpnath Singh, election agent of the petitioner
were examined. RW. 1 Habibul Rahman Nomani, counting agent of Smt.
Manohara, RW 2 Deo Bahadur Singh, election agent of the returned
candidate 1st respondent, RW 3 Prabhat Kumar Misra, observer deputed by
the Election Commission and RW. 4 Satya Priya Singh, Returning Officer
were examined on behalf of the returned candidate.

7. The learned Judge rejected the petition substantially holding that the
petitioner has failed to prove that all eleven rejected ballot papers were not
shown to the counting agents. It was held that petitioner failed to prove such
error in counting which would enable her to seek relief of scrutiny and
recount. In reaching this conclusion, with great respect, the learned Judge
has completely misdirected himself as to the nature of proof required for a
relief of scrutiny and recount on the allegation of miscount. The learned
Judge first took up the allegations of errors in counting, more particularly
directed to the allegation of improper rejection of valid votes which would
materially affect the result as set out in paras 14, 15, 17 and 18 of the
petition, and then through the help of the Joint Registrar excluded the nine
ballot papers without giving inspection and only took into consideration two
ballot papers which answered the error as complained of and then proceeded
to hold that even if these two ballot papers rejected as invalid are taken into
account and the value of the votes computed, the result would not be
materially affected and, therefore, rejected the election petition.



8. When a petition is for relief of scrutiny and recount on the allegation of
miscount, the petitioner has to offer prima facie proof of errors in counting
and if errors in counting are prima facie established a recount can be ordered.
If the allegation is of improper rejection of valid votes which is covered by the
broad spectrum of scrutiny and recount because of miscount, petitioner must
furnish prima facie proof of such error. If proof is furnished of some errors in
respect of some ballot papers, scrutiny and recount cannot be limited to those
ballot papers only. If the recount is limited to those ballot papers in respect of
which there is a specific allegation of error and the correlation is established,
the approach would work havoc in a Parliamentary constituency where more
often we find 10,000 or more votes are being rejected as invalid. Law does not
require that while giving proof of prima facie error in counting each head of
error must be tested by only sample examination of some of the ballot papers
which answer the error and then take into consideration only those ballot
papers and not others. This is not the area of inquiry in a petition for relief of
recount on the ground of miscount. True it is that a recount is not granted as
of right, but on evidence of good grounds for believing that there has been a
mistake on the part of Returning Officer’ (See Halsbury’s Law of England 4th
Edn., Vol. 15, para 940). This Court has in terms held that prima facie proof
of error complained of must be given by the election petitioner and it must
further be shown that the errors are of such magnitude that the result of the
election so far as it affects the returned candidate is materially affected, then
recount is directed. What was broadly alleged by the petitioner in the election
petition was that where election is held in accordance with the proportional
representation by the single transferable vote it would be illegal and
erroneous for the Returning Officer to reject as invalid a ballot paper if after
first preference vote is validly cast some error is committed in indicating the
remaining preferences. Instances of error set out in paras 14, 15, 17 and 18
spelt out a ground that the ballot papers, which were rejected under rule 73
(2) (d) did not contain or carry any mark or writing by which elector can be
1dentified and that there has been thus improper rejection of a vote otherwise
validly cast or which is partially valid. Without allowing inspection of all the
disputed ballot papers the learned Judge has accepted that at least two ballot
papers can be correlated to allegation in paras 15 and 17 which would prove
the allegation made in the petition. The learned Judge, however, held that
the rejection of these two ballot papers was correct. A further observation is
that even 1if the rejection of these two ballot papers is held to be improper,
the result of the election so far as returned candidate is concerned is not
materially affected. And it would be succinctly pointed out that allegation in
Para 18 in respect of two others ballot papers is wholly substantiated. Even
at the cost of repetition it must be said it is not the requirement of law that in
respect of each ballot paper rejected as invalid a specific averment must be so
made as to identify the ballot paper and only those that can be correlated to
the allegations in the petition specificially and not generally shall be
recounted. That is contrary to the requirement of the Act and the Rules.



9. The impermissible approach of the learned judge compelled us with the
consent of learned counsel for the parties to call for the 11 ballot papers
rejected as invalid. A direction to open sealed envelopes was given and at the
request of learned counsel for the parties Xerox copy of each ballot papers
was supplied to both the sides and the appeal was further set down for
hearing.

10. We now proceed to examine the contentions in this petition. Let us
first have a look at the relevant constitutional and statutory provisions.
Clause (4) of Article 80 provides that the representatives of each State in the
Council of State shall be elected by the elected members of the Legislative
Assembly of the State in accordance with the system of proportional
representation by means of the single transferable vote. The fasciculus of
Rules in Parts VI and VII of the Rules are relevant. Part VI is headed ‘Voting
at Elections by Assembly Members and in Council Constitutencies’. Rule 70
provides that the provisions of Rules 28 to 35 and 36 to 48 shall apply: (a) to
every election by assembly members in respect of which no direction has been
issued under Clause (a) of Rule 68, subject to the modifications setout in the
sub-rules of Rule 70. The important modification of which we must take
notice is the introduction of Rule 37-A setting out the method of voting at
such election. It may be extracted:

“37A- Method of voting - (1) Every elector has only one vote at an election
irrespective of the number of seats to be filled. (2) An elector in giving his
vote

(a) shall place on his ballot paper the figure 1 in the space opposite the
name of the candidate for whom he wishes to vote in the first instance; and

(b) may, in addition, place on his ballot paper the figure 2, or the figures 2
and 3, on the figures 2, 3 and 4 and so on in the space opposite the names of
the other candidates in the order of his preferences.

Explanation — The figures referred to in Clauses (a) and (b) of this sub-
rule may be marked in the international form of Indian numerals or in the
Roman form or in the form used in any Indian language but shall not be
indicated in words”.

11. Part VII is headed ‘Counting of votes at Election by Assembly
Members or in Council Constituencies’. It defines expressions such as
‘continuing candidate’, ‘count’ ‘exhausted paper’, ‘first preference’, ‘original
vote’, ‘surplus’, transferred vote’ and ‘unexhausted paper’. These are technical
terms each having a bearing on the question of counting of votes. ‘First
preference’ vote has been defined to mean the figure 1 set opposite the name
of a candidate; ‘second preference’ means the figure 2 set opposite the name
of a candidate; ‘third preference’ means the figure 3 set opposite the name of
a candidate, and so on. ‘Original vote’ is defined to mean in relation to any
candidate, a vote derived from a ballot paper on which a first preference is
recorded, for such candidate Rule 73 provides for scrutiny and opening of



ballot boxes and packets of postal ballot papers. Sub-rule (2) of Rule 73 is
material which may be extracted:

“73. Scrutiny and opening of ballot boxes and packet of postal ballot
paper—

(2) A ballot paper shall be invalid on which—

(a) the figure 1 is not marked; or

(b) the figure 1 is set opposite the name of more than one candidate or is
so placed as to render it doubtful to which candidate it is intended to apply or

(c) the figure 1 and some other figure are set opposite the name of the
same candidate; or

(d) there i1s any mark or writing by which the elector can be identified; or

(e) there is any figure marked otherwise than with the article supplied for
the purpose:

Provided that this clause shall not apply to a postal ballot paper.

Provided further that where the returning officer is satisfied that any
such defect as is mentioned in this clause has been caused by any mistake or
failure on the part of a presiding officer or polling officer, the ballot paper
shall not be rejected, merely on the ground of such defect.

Explanation — The figures referred to in Clauses (a), (b) and (c) of this
sub rule may be marked in the international form of Indian numerals or in
the Roman form or in the form used in any Indian language, but shall not be
indicated in words”.

12. The Returning Officer while counting votes at election by Assembly
members has to bear in mind the implication of voting in accordance with the
proportional representation by means of the single transferable vote. What is
obligatory in this system of voting is that every elector must exercise his first
preference vote. Rule 37-A (I) specifies that every elector has one vote only
irrespective of the number of seats to be filled in at such election. Rest are
preferences. In order to exercise franchise at such election the elector is
under a duty to give his 1st preference vote. Where the 1st preference vote is
not exercised the ballot paper will have to be rejected as invalid as mandated
by R. 73(2) (a) which provides that the ballot paper shall be invalid on which
figure 1 is not marked. By the combined reading of R. 37-A (2) (a) with R.
73(2) (a) it unquestionably transpires that in this system of voting as
understood in contradistinction to single member constituency where a cross
has to be placed against the name or the symbol of the candidate the first
preference vote is a sine qua non for validity of the ballot paper. The
provision contained in Rule 37-A (2) (b) read with Rule 73(2) (a) and (b) would
manifestly show that the elector is not required to exercise all preferences
available to him at the election. To illustrate, if as in the present case there
were 11 vancancies, the elector can go on exercising his preferences up to
11th number by putting figures 1 to 11 against the candidates whom the
elector wants to accord his preferences according to his own choice. But while



exercising the preferences it is obligatory in order to render the ballot paper
valid to give first preference vote. It is optional for the elector to exercise or
not to exercise his remaining preferences. This must be so in the very nature
of things because this system of voting was devised to provide minority
representation. If amongst 421 electors as in the present case a party has 220
members owing allegiance to the party and each one can exercise 11 votes
with the reservation that not more than one vote can be given to one
candidate and that a cross up to the totality of number 11 can be placed
against 11 different candidates, no one else having 201 votes in his pocket
can get elected. To avoid this monolithic political pocket borough of votes this
more advanced system of proportional representation by means of the single
transferable vote was devised. The very expression proportional
representation 1s onomatopoeia in the sense it shows that various interests
especially the minority groups can secure representation by this more
advanced method of franchise. True , where there are single member
constituencies this system is not helpful. But where there are multi member
constituencies this system has a distinct advantage and the advantage
becomes discernible from the fact that Rule 37-A (2) (a) provides that an
elector in giving his vote shall place on his ballot paper the figure 1 in the
space opposite the name of the candidate for whom he wishes to vote in the
first instance. The expression ‘shall’ demonstrate the mandate of the section
and when compared with sub-clause (b) which provides that an elector in
giving his vote may, in addition, place in his ballot paper the figure 2 or the
figures 2, 3, 4 etc. which would bring in sharp focus the mandatory and the
directory part in Cols. 2 (a) and 2 (b). The underlying thrust of the section
become further manifest by referring to Rule 73 (2) (a) and (b) which provide
that a ballot paper shall be invalid on which the figure 1 is not marked or the
figure 1 is set opposite the name of more than one candidate or is so placed as
to render it doubtful to which it is intended to apply. Sub clause (c) of sub-
rule (2) of Rule 73 further brings out the intendment of the provision because
it mandates that the ballot paper shall be invalid on which the figure 1 and
some other figures are set opposite the name of the same candidate. It,
therefore, necessarily follows that when voting is in accordance with the
proportional representation by means of the single transferable vote it is
obligatory to cast the first preference vote for ensuring the validity of the
ballot paper and the first preference vote must be so cast as not to leave any
one in doubt about it. The remaining preferences are optional with the
elector. He may or may not exercise his franchise for the remaining
preferences. If he chooses not to exercise remaining preferences the ballot
paper cannot be rejected as invalid for failure to exercise the remaining
preferences. Rule 73(2) is exhaustive of the grounds on which a ballot paper
at a voting at election by Assembly members shall be rejected as invalid and
on a true and indepth reading of it, it does not transpire that the failure to
cast the remaining preferences would invalidate the ballot paper. This
conclusion is reinforced by the provisions contained in Rule 37-A (1) which
provides that every elector has only one vote at an election irrespective of the
number of seats to be filled. Therefore, the vote is only one and even if there



1s more than one seat to be filled in, subsequent preferences may be indicated
by the elector and it is optional with him not to exercise preferences outside
his only one vote which he must cast by indicating unambiguously his first
preference.

13. What then follows? If there is only one vote at such an election and the
preferences are as many as there are seat chronologically to be indicated and
failure to exercise preferences subsequent to first preference would not
invalidate the ballot paper, it must follow as a corollary that if the elector has
committed some error in exercising his preferences lower down the ladder the
whole of the ballot paper cannot be rejected as invalid. To illustrate, if the
elector has with sufficient clarity exercised his preferences, say 1 to 5 in
chronological order but while exercising his sixth preference he having the
right to exercise the preference up to 11, has committed an error the error in
exercising his sixth preferences would not render the whole ballot paper
invalid and his preference up to 5 will have to be taken into account while
computing the vote. We specifically invited learned counsel on both sides to
assists us in examining this aspect as we were treading on an uncovered
ground. In fact, we adjourned the matter to enable Mr. Chauhan, learned
counsel for the petitoner and Mr. A.K. Sen learned counsel for the respondent
to study the problem and at the resumed hearing it was not only not disputed
but unambiguously conceded that in view of the provision contained in Rule
37-A read with R. 73 (2) once the first preference vote has been clearly and
unambiguously exercised the ballot paper cannot be rejected on the ground
that lower down the ladder there was some error in exercising the
subsequent preferences. If this is the correct interpretation of R. 37-A, it
must follow that not only such a ballot paper has to be held as valid ballot
paper but its validity shall continue up to the stage in preferences where an
error or confusion transpires which would not permit computation of
subsequent prefernences below the level of eror. To illustrate the point if as
in the present case the voter had option to exercise 11 preferences and if he
has exercised his preferences 1 to 5 correctly and unambiguously and has
committed an error in exercising sixth preferece and it cannot be said with
certainty for whom the sixth preference vote was cast, the ballot paper has to
be held valid in computation of votes up to and inclusive of the fifth
preference and rejected for the preferences down below as if the elector has
not exercised his further preferences which was optional with him. The ballot
paper can thus be partially valid. This is not a startling proposition but is the
logical outcome of the system of voting. No authority is needed in support of
it but if one is required it is to be found in the statement of law in paragraph
636 page 345, Vol 15 of the Halsbury’s Law of England, 4th Edn. It may be
extracted:

“636 Ballot papers rejected in part. Where at a local government election
or poll consequent on a parish or community meeting the voter is entitled to
vote for more than one candidate or at a poll consequent on a parish or
community meeting on more than one question, a ballot paper is not to be



deemed to be void for uncertainty as respects any vote as to which no
uncertainty arises and that vote is to be counted”.

We have examined this aspect in depth because out of 11 invalid ballot
papers which we have marked now in the Xerox copies from ‘A’ to ‘K’ for
identification, ballot paper marked ‘B’ has been rejected under Rule 73(2) (b)
by the Returning Officer on the ground that figure 1 appears against two
candidates J.P. Singh and Surendra Mohan. The High Court has accepted the
rejection as valid. It is difficult to accept this view of the Returning Officer
affirmed by the High Court because figure 1 has been clearly marked against
the candidate Surendra Mohan and the figure 11 is noted against the
candidate J.P. Singh. There is some overwriting in the two strokes of figure
11 but it must be remembered that explanation appended to Rule 37-A
permits that the figures indicating preferences may be marked in the
international form of Indian numerals or in the Roman form or in the form
used in any Indian language but shall not be indicated in words. All other
figures indicating the preferences have been written in Hindi numerals and
11 is by two strokes having the loop at the top slightly overwritten but the
preference i1s the 11th preference against J.P. Singh, is indisputable and is
clearly visible to the naked eye. Obviously this ballot paper marked ‘B’ could
not have been rejected on the ground mentioned in R 73 (2) (b).

14. We may now turn to remaining nine ballot papers. Remaining nine
ballot papers have been rejected on the ground that by some mark on the
ballot paper itself the voter can be identified. There is a specific allegation to
that effect in para 18 of the election petition. Before we examine each
individual ballot paper, let the full import of the provision be made clear.
Rule 73(2) (d) provides that a ballot paper shall be invalid on which there is
any mark or writing by which the elector can be identified. Section 94 of the
1951 Act ensures secrecy of ballot and it cannot be infringed because no
witness or other person shall be required to state for whom he has voted at
an election. Section 94 was interpreted by this Court in Raghubir Singh Gill
v. Gurcharn Singh Tohra, (1980) 3 SCR 1302 : (AIR 1980 SC 1362), to confer
a privilege upon the voter not to be compelled to disclose how and for whom
he voted. To ensure free and fair election which is pivotal for setting up a
parliamentary democracy, this vital principle was enacted in Section 94 to
ensure that a voter would be able to vote uninhibited by any fear or any
undesirable consequences of disclosure of how he voted. As a corollary it is
provided that if there is any mark or writing on the ballot paper which
enables the elector to be identified the ballot paper would be rejected as
invalid. But the mark or writing must be such as would unerringly lead to
the identity of the voter. Any mark of writing of an innocuous nature or
meaningless import cannot be raised to the level of such suggestive mark or
writing as to reveal the identity of the voter. In Woodward vs. Sarsons, (1874-
75) LR 10 CP 733 interpreting an identical provision it was observed as
under:



“It 1s not every writing or every mark besides the number on the back
which 1s to make the paper void, but only such a writing or mark as is one by
which the voter can be identified.”

It would imply that there must be some causal connection between the
mark and the identity of the voter that looking at one the other becomes
revealed. Therefore, the mark or a writing itself must reasonably give
indication of the voter’s identity. It may be that there must be extrinsic
evidence from which it can be inferred that the mark was placed by the voter
by some arrangement. In this context one can advantageously refer to the
statement of law in Halsbury’s Laws of England 4th Edn., Vol 15, para 634.
It may be extracted:

“634. Ballot papers rejected for marks of identification — Any ballot paper
on which anything is written or marked by which the voter can be identified,
except the printed number on the back, is void and must not be counted. The
writing or mark must be such that the voter can be, and not merely might
possibly be, identified.”

“As respect ballot papers which have names, initials, figures or other
possible marks of identification on them by which it might be suggested that
the voter could be identified, it has been said that the Court should look at
the paper and form its own opinion whether what is there has been put there
by the voter for the purpose of indicating for whom he votes; if the voter has
not voted in the proper way (if for example he has made two crosses, or some
other such marks which might have been intended for purposes of
1dentification), but the Court comes to the conclusion on looking at the paper
that the real thing that the voter has been doing is to try, badly or
mistakenly, to give his vote, and make it clear for whom he voted, then these
marks should not be considered to be marks of identification unless there is
positive evidence of some agreement to show that it was so”.

In Woodward’s case the Court came to the conclusion that the placing of
two crosses or three crosses or a single stroke in line of a cross or a straight
line or a mark like imperfect letter ‘P’ in addition to the cross or star instead
of a cross or a cross blurred or marked with a tremulous hand, or a cross
placed on the left side of the ballot paper, or a pencil line drawn through the
name of the candidate not vote for, or a ballot paper torn logitudinally
through the centre, are not marks which would invalidate the votes on the
ground that the mark was such that the voter can be identified. Similarly
Election Tribunal in Sohan Lal vs. Abinash Chander, (1953) 4 ELR 55 held
that the addition of a horizontal line after figure 1 indicating first preference
vote would not invalidate the ballot paper, unless there was evidence that the
horizontal line was drawn so as to reveal the identity of the voter. In the
absence of any such evidence the ballot paper was held valid. It would,
therefore, follow that the mark or writing which would invalidate the ballot
paper must be such as to unerringly point in the direction of identity of the
voter. In the absence of such suggested mark or writing the ballot paper
cannot be rejected merely because there is some mark or writing on the
ground that by the mark or writing the voter may be identified. One has to



bear in mind the difference between can be identified and might possible be
1dentified.

15. The High Court did not examine the other 9 ballot paper on the
erroneous view that only two were correlated to the averment in the plaint.
There was specific averment in para 18 of the petiton that the marks were
not such as to lead to identity of the elector and that the ballot papers could
not be rejected as invalid under Rule 73 (2) (d). This allegation is wholly
substantiated by a casual look at the remaining nine ballot papers. The error
1s apparent. Once the error has been established the scrutiny and recount
had to be ordered as a prima facie case of miscount is made out and,
therefore, the decision of the High Court is liable to be set aside. At one stage
we were inclined to examine the validity of each ballot paper. But as the High
Court has not undertaken that exercise it would not be proper for us to
undertake the same for the first time here. The position of law having been
made very clear, namely, that once an error is established it is not necessary
that the pleadings must show error in respect of each individual invalid
ballot paper. Prima facie proof of error resulting in miscount having been
established, a scrutiny and recount has to be ordered. And the scrutiny of
invalid ballot papers must precede the recount. It is further made clear that
where voting i1s in accordance with the proportional representation by the
single transferable vote a ballot paper can be valid in part. And it must be
remembered that every mark or writing does not result in invalidation of the
vote. The mark or identification should be such as to unerringly reveal the
identity of the voter and the evidence of prior arrangement connecting the
mark must be made available. There i1s no such evidence. Therefore, the
ballot papers could not have been rejected on the ground mentioned in Rule
73(2) (d) such marks being in this case some erasures or a bracket.

16. Free and fair election being the fountain source of Parliamentary
democracy attempt of the Returning Officer and the Court should be not to
chart the easy course of rejecting ballot papers as invalid under the slightest
pretext but serious attempt should be made before rejecting ballot papers as
invalid to ascertain, if possible, whether the elector has cast his vote with
sufficient clarity revealing his intendment. In this case we are satisfied that
the Returning Officer has charted an easy course unsupportable by evidence
and the High Court failed to exercise its jurisdiction of scrutiny of all ballot
papers once a serious error has been pointed out in respect of two ballot
papers out of a total of 11 invalid ballot papers. Therefore, we find it difficult
to accept the view taken by the High Court. Accordingly, this appeal is
allowed and the judgment and order of the High Court are set aside and the
matter is remanded to the High Court for further proceeding according to
law. The High Court shall examine all invalid ballot papers, ascertain the
reasons for the rejection, satisfy itself whether the reason i1s wvalid or
unconvincing and decide the validity of the ballot paper as a whole or in part
and direct computation of the votes over again. The High Court may bear in
mind that the decision of the Returning Officer rejecting ballot papers as



invalid is subject to review of the High Court in a proper election petition
(See Halsbury’s Laws of England. Para 638 p. 345 Vol 15 4th Edn.).

17. It would be open to the High Court to take assistance of the Chief
Electoral Officer or such other person well versed in computing the votes in
this complicated system of counting as considered necessary to determine the
final outcome of recount.

18. As the matter has been delayed sufficiently, we hope that the High
Court would expeditiously dispose of the same. The costs of the hearing in
this Court would abide the final outcome of the appeal.

Appeal allowed.
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The Election Commission of India .. Appellant
Vs.

Nem Chandra Jain and Others .. Respondents
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Vs.

Nem Chandra Jain and Others .. Respondents

SUMMARY OF THE CASE

After the general election to constitute a new Legislative Assembly for the State
of Uttar Pradesh held in May/June, 1980, the Election Commission constituted the
new House on 9th June, 1980 by its notification under Section 73 of the
Representation of the People Act, 1951. On 17th June, 1980, a notification was
issued by the President calling upon the elected members of the Uttar Pradesh
Legislative Assembly to elect certain members to the Council of States. According
to the election programme fixed by the Election Commission, the 24th June, was the
last date for making nominations for the election and the poll was scheduled to be
held on 4th July, 1980. On the date of issuing the notification calling the election,
i.e., 17th June, 1980, the new House of the Legislative Assembly had not yet met for
its first meeting and the newly elected members of the Assembly had not yet taken
the oath as required by Article 188 of the Constitution before taking their seats in
the House. After the aforesaid election to the Council of States was over on 4th
July, 1980, one of the defeated candidates, Shri Nem Chandra Jain, filed an election
petition before the Allahabad High Court calling in question the whole election,
mainly, on two grounds, namely, (i) that the members of the Uttar Pradesh
Legislative Assembly could not nominate candidates for the election, as they had
not taken the oath under Article 188 of the Constitution by the time the nominations
closed for the election, and (ii) the Secretary to the Uttar Pradesh Legislative
Assembly, who was appointed as Returning Officer for the election by the Election
Commission under Section 21 of the Representation of the People Act, 1951, could
not be appointed as such Returning Officer, as he was not an Officer of the
Government within the meaning of the said Section 21. The High Court, by its order



dated 10th July, 1981, upheld the above contentions of the election petitioner and
declared the whole election as void.

Aggrieved by the order of the High Court, the present appeals were filed before
the Supreme Court. The Supreme Court, by its order dated 25th November, 1983,
reversed the decision of the High Court on both the above issues and allowed the
appeals, upholding the election. The Supreme Court held that an elected member,
who has not taken oath under Article 188 of the Constitution but whose name
appears in the notification published by the Election Commission under Section 73
of the Representation of the People Act, 1951, can take part in all non-legislative
activities of an elected member, including the election to the Council of States. The
Supreme Court also held that the word ‘Government’ in Section 21 of the above Act
should be interpreted liberally so as to include within its scope the Legislature, the
Executive and the Judiciary.

(A) Representation of the People Act (43 of 1951) S. 21 - Constitution of India Arts.
102, 187, 191 and 367 - Appointment of returning officer - Secretary to State Legistative
Assembly is officer of Government - He can be appointed as returning officer at election
for Rajya Sabha seat. Election Petn. No.7 of 1980, D/- 10-7-1981 (All),
Reversed. (General Clauses Act (10 of 1897, S. 3(23).

The Secretary of a State Legislative Assembly is an officer of the Government
and as such is qualified to be appointed as the Returning Officer at an election held
to fill a seat in the Rajya Sabha.

(Para 12)

The position of a person who works as an officer of the Legislature of a State is
that even though he belongs under Art. 187 of the Constitution to the staff of the
State Legislature. He is still an officer of Government in the broad sense in which
the expression ""Government™ is used in Art. 102 (1) (a) and Art. 191 (1) (a) of the
Constitution. If the expression ""Government' used here is construed as meaning the
Executive Government only, then it would defeat the very purpose of these
provisions of the Constitution. Similarly, he has to be treated as an officer of
Government for purposes of S. 21 of the R.P. Act also qualified for being appointed
as the Returning Officer for an election held under the Act . After the
commencement of the Constitution the Secretaries of the State Legislatures almost
as a matter of rule are being appointed as Returning Officers for election to the
Rajya Sabha and for election to the Legislative Councils of States and Parliament
has not thought it fit to amend suitably. S. 21 of the Act expressly including the
officers of the State Legislatures amongst the persons qualified to be appointed as
Returning Officers even though it has amended that section once by specifically
including officers of local authorities. Parliament all along has treated the
Secretaries of all along has treated the Secretaries of the State Legislatures as
officers of Government for purposes of S. 21 and has found it convenient to do so
having regard to the nature of the work to be carried out by them. Thus it must be
held that the word ""Government™ in Art. 102 (1) (a) and in Art. 191 (1) (a) of the
Constitution and the word "Government™ in the expression "an officer of
Government™ in S. 21 of the Representation of the People Act should be interpreted
liberally so as to include within its scope the Legislature, the Executive and the
Judiciary. The High Court erred in equating the word ""Government™ occurring in
S 21 of the Act to the Executive Government only and in further holding that the
officers of the State Legislature could not be treated as officers of Government for



purposes of that section. The finding of the High Court that the Secretary of the
Uttar Pradesh State Legislature could not be appointed as the Returning Officer
for the election to the Rajya Sabha is therefore, unsustainable. Election Petn No. 7
of 1980 D/- 10-7-1981 (All) . Reversed.

(Para 12)

(B) representation of the People Act (43 of 1951). Ss. 33. 73 - Constitution of India,
Arts. 188 ,191 and 193 - Election to Rajya Sabha seat - Proposal of candidate - Person
elected but who has not taken oath as required by Art. 188 can validly propose. Election
Petn. No. 7 of 1980, d/- 10-7-1981 (All.) . Reversed.

A person elected as a member of a Legislative Assembly but who has not made
and subscribed the prescribed oath or affirmation as required by Art. 188 of the
Constitution can validly propose a person as a candidate at an election held for
filling a seat in the Rajya Sabha. Election Pen. No. 7 of 1980 D/- 10-7-1981 (All.) .
Reversed.

An elected member who has not taken oath but whose name appears in the
notification published under S. 73 of the Act can take part in all non-legislative
activities of an elected member. The right of voting at an election to the Rajya Sabha
can also be exercised by him. In this case since it is not disputed that the name of the
proposer had been included before the date on which he proposed the name of the
appellant as candidate in the notification published under S. 73 of the Act and in the
electoral roll maintained under S. 152 of the Act. It should be held that there was no
infirmity in the nomination. For the same reason even the electoral roll which
contained the names of elected members appearing the notification issued under S.
73 of the Act cannot be held to be illegal.

(Para 19)

Invariably there is an interval of time between the constitution of a House after
a general election as provided by S. 73 of the Act and the summoning of the first
meeting of the House. During that interval an elected member of the Assembly
whose name appears in the notification issued under S. 73 of the Act is entitled to all
the privileges, salaries and allowances of a member of the Legislative Assembly, one
of them being the right to function as an elector at an election held for filling a seat
in the Rajya Sabha. That is the effect of S. 73 of the Act which says that on the
publication of the notification under it the House shall be deemed to have been
constituted. The election in question does not form a part of the Legislative
proceedings of the House carried on at its meeting. Nor the vote cast at such an
election is a vote given in the House on any issue arising before the House. The
Speaker has no control over the election. The election is held by the Returning
Officer appointed for the purpose. Under S. 33 of the Act the nomination paper has
to be presented to the Returning Officer between the hours of eleven o'clock in the
forenoon and three o'clock in the afternoon before the last day notified for making
nominations under S. 30 of the Act. Then all further steps such as scrutiny of
nominations and withdrawal of nominations take place before the Returning
Officer. All the steps taken in the course of the election fall outside the proceedings
that take place at a meeting of the House.

(Para 17)
Cases Referred: Chronological Paras
AIR 1979 SC 1109 : (1979) 3 SCR 972 :1979 Lab IC 818 12
AIR 1977 SC 2328: (1978) 1 SCR 423: 1977 Lab IC 1857 12



AIR 1964 SC 254: (1964) 4 SCR 311 12

AIR 1956 SC 285: (1955) 2 SCR 1331 9
AIR 1914 Cal 152:1LR 41 Cal 384 18
(1830) 10 B & C 486: 109 ER 714. The King v. Swyer 18
(1716-49) 1 Strange 582:93 ER 714. The Case of Myer of Penrvn 18
JUDGMENT
Present:- S.Murtaza Fazal Ali : O. Chinnappa Reddy and

E.S. Venkataramiah. JdJ.

VENKATARAMIAH, J.:- At the conclusion of the hearing of the above appeals on
November 16, 1983. We pronounced the following order:

""Heard counsel for the parties. The appeals are allowed and the order of the
High Court is set aside without any order as to costs."

2. We now give our reasons.

3. Two questions arise for consideration in these three appeals which are filed
against the judgment and order dated July 10. 1981 of the High Court of Allahabad
in Election Petition No. 7 of 1980. They are :

1. Whether the Secretary of a State Legislative Assembly is not qualified to be
appointed as the Returning Officer at an election held to fill a seat in the Rajya
Sabha ?

2. Whether a person elected as a member of a Legislative Assembly but who has
not made and subscribed the prescribed oath or affirmation as required by Article
188 of the Constitution can at an election held for filling a seat in the Rajya Sabha?

4. In February, 1980 the Legislative Assembly of the State of Uttar Pradesh was
dissolved by the President by issuing a notification under Article 356 of the
Constitution. A notification was issued by the Governor of Uttar Pradesh under
Section 15 (2) of the Representation of the People Act 1951 (hereinafter referred to
as 'the Act’) in April. 1980 calling upon all the Assembly constituencies in Uttar
Pradesh to elect members to the Legislative Assembly. After the results of the
elections in all the constituencies held pursuant to the said notification were
declared. The Election Commission of India issued a notification elected for the said
constituencies as required by Section 73 of the Act on June 9, 1980. The elected
members were notified that they could take the oath as required by Article 188 of
the Constitution at the Session of the Legislative Assembly which had been
summoned to meet on June 27, 1980 and on subsequent days. In the meanwhile on
June 17, 1980, the Election Commission issued a notification calling upon the elected
members of the Uttar Pradesh Legislative Assembly to elect a person for the
purpose of filling a vacancy in the Rajya Sabha. By that a notification, the Election
Commission fixed the following programme for purpose of the said election:

(a) 24-6-1980 - as the last date for making nomination.

(b) 25-6-1980 - as the date for scrutiny of the nomination papers.

(c) 27-6-1980- as the last date for withdrawal of candidature.

(d) 4-7-1980 - as the date on which a poll, if necessary, would be taken.

(e) 7-7-1980 - as the date before which the election had to be completed.



5. Shri S. P. Singh, Secretary of the Uttar Pradesh Legislative Assembly was
appointed as the Returning Officer and Shri Uma Shankar, Joint secretary as the
Assistant Returning Officer for conducting the aforesaid election.

6. Pashupati Nath Sukul, the appellant in Civil Appeal No. 1775 of 1981
(hereinafter referred to as ‘the appellant’) and Nem Chandra Jain respondent No. 1
were nominated as the candidates at that election. At the time of scrutiny
respondent No. 1 filed objections to the nomination of the appellant raising two
grounds— (i) that the appellant was disqualified as he was a Government servant
and (2) that the proposer of the candidature of the appellant was not qualified to
propose his candidature as he had not get taken the oath as required by Article 188
of the Constitution. The appellant pleaded that as he had retired voluntarily from
the Government service he was not disqualified for being chosen as member of the
Rajya Sabha and that the proposer of his candidature was an elected member of
the Legislative Assembly who was competent to make the proposal even though he
had not taken the oath as provided in Article 188 of the Constitution. The objections
of respondent No. 1 were overruled and the nomination papers of both the appellant
and respondent No. 1 were accepted by the Returning Officer. At the poll which
took place on July 4. 1980, the appellant secured 325 votes and respondent No. 1 got
41 votes. Accordingly the appellant was declared to be elected as a member of the
Rajya Sabha. Aggrieved by the result of the election respondent No. 1 filed an
election petition before the High Court calling in question the result of the election
on various grounds and of them we are now concerned with two grounds only and
they are (1) that as the Secretary of the Legislative Assembly was neither an officer
of the Government nor of a local authority he could not be appointed as the
Returning Officer under Section 21 of the Act. and (2) that as the proposer of the
nomination paper of the appellant had not made and or subscribed the oath or
affirmation as required by Article 188 of the Constitution on the date of the
nomination there was improper acceptance of the nomination of the appellant. The
appellant, the Election Commission of India, the State of Uttar Pradesh and Shri S.
P. Singh, the Returning Officer were impleaded as respondents to the election
petition. The name of the Governor of Uttar Pradesh who had also been impleaded
as a respondent was deleted by the order of the High Court. The petition was
contested by the appellant and others who had been impleaded as respondents in the
election petition. At the conclusion of the trial, the High Court set aside the election
of the appellant on the following grounds viz that Shri S. P. Singh, Secretary,
Legislative Assembly was not qualified to be appointed as the Returning Officer that
the proposer of the candidature of the appellant by a member of the Legislative
Assembly who had not made and subscribe the oath or affirmation as required by
Article 188 of the Constitution on the date of nomination was illegal and hence there
was improper acceptance of the nomination of the appellant and that there was no
valid electoral roll in force on the date of nomination. Aggrieved by the judgment of
the High Court, the appellant has preferred Civil Appeal No. 1775 of 1981, the
Election Commission of India has filed Civil Appeal N0.1975 (E) of 1981 and the
State of Uttar Pradesh has preferred Civil Appeal No. 2736 (E) of 1981. All these
three appeals are disposed of by this common judgment.

7. We shall first deal with the question whether the Secretary of the Legislative
Assembly was not qualified to be appointed as the Returning Officer for the election
Section 21 of the Act which deals with the appointment of Returning Officers reads
thus:



""21. Returning Officers. - For every constituency for every election to fill a seat
or seats in the Council of States and for every election by the members of the
Legislative Assembly of a State to fill a seat or seats in Legislative Council of the
State. the Election Commission shall in consultation with Government of the State
designate or nominate a returning officer who shall be an officer of Government or
of a local authority:

Provided that nothing in this section shall prevent the Election Commission from
designating or nominating the same person to be the returning officer for more than
one constituency." (Emphasis added).

8. The contention of respondent No 1 which has been accepted by the High
Court is that the Secretary of the Legislative Assembly being not an officer of
Government or of a local authority he was not qualified to be appointed as the
Returning Officer. The argument is that *Government’ in the expression 'an officer
of Government' used in Section 21 of the Act means the Executive only and an
officer of the Legislature is not therefore an officer of Government.

8-A. This case is an illustration of some legal problems solutions for which
appear to be quite obvious but when an attempt is made to give reasons for such
solutions one would be confronted with many difficulties though not
insurmountable. The expressions * Government' and * an officer of Government"
are not defined in the Constitution or in the Act Article 367 of the Constitution
provides that unless the context otherwise requires the General Clauses Act. 1897.
shall subject to an adaptations and modifications that may be made therein under
Article 372 of the Constitution apply for the interpretation of the Constitution as it
applies for the interpretation of an Act of the Legislature of the Dominion of India.
Section 3 (23) of the General Clauses Act. 1897 defines ‘Government" as follows:

"3 (23) 'Government' or ‘the Government' shall include both the Central
Government and any State Government"'.

9. The above definition is an inclusive definition and it suggests that there may
be other organs of State which may be included within the meaning of the
expression ‘Government'. The expressions 'Central Government' and State
Government' are defined in Section 3 (8) and Section 3 (60) of the General Clauses
Act, 1897 respectively. These definitions are to be adopted unless there is nothing in
the context to the contrary. A general review of the constitutional provisions shows
various expressions used in it to describe the several organs of the State. In Part | of
the Constitution the expressions 'the Union’ ‘the State' and ‘the Union Territories’
are used. In Article 12 of the Constitution we find the expression 'Government and
Parliament of India’ and '‘Government and the Legislature of each of the States'
suggesting that Government is different from the Union Legislature or the
Legislatures of the States. This is for purposes of Part 111 of the Constitution. In
Article 102 (1) (a) and Article 191 (1) (a) of the Constitution the expression 'the
Government of India’ and the Government of any State' are used and they provide
that a person holding an office of profit under the Government of India or a State
Government is disqualified for being chosen as a member of Parliament or of a state
Legislature respectively. Article 98 and Article 187 of the Constitution provide for
the appointment of separate secretariat staff of each House of Parliament and of the
State Legislatures respectively. Article 146 and Article 229 of the Constitution
respectively deal with the appointment of officers and servants of the Supreme
Court and of the High Courts. Article 148 (5) and Article 318 of the Constitution
respectably deal with conditions of service etc. of the employees working in the



office of the Comptroller and Auditor-General of India and the Public Service
Commissions. Part XIV of the Constitution contains provisions relating to the
services under the Union Government and the State Governments. It contains
Article 311 which cannot be denied to the employees in the Legislature and in the
Judiciary. Dealing with the nature of the office held by the officers working in the
High Court who are governed by Article 229 of the Constitution this Court has
observed in Pravat Kumar Bose v. The Hon'ble the Chief Justice of Calcutta High
Court. (1955) 2 SCR 1331 ; (AIR 1956 SC 285) thus (at p. 293 of AIR):

"A close scrutiny of the terminology so used shows a marked departure in the
language of Article 320 (3) (c) from that in Article 310 and 311. Officers and
members of the staff attached to a High Court clearly fall within the scope of the
phrase "persons appointed to public services and posts in connection with the
affairs of the State™ and also of the phrase ""a person who is a member of a civil
service of a State™ as used in Articles 310 and 311. The salaries of these persons are
paid out of the State funds as appears from Article 229 (3) which provides that the
administrative expenses of a High Court including all salaries, allowances and
pensions payable to or in respect of officers and servants of the High Court are
chargeable upon the Consolidated Fund of a State. The item relating to such
administrative expenses has to form part of the annual financial statement to be
presented to the State Legislative Assembly u/Art. 202 and estimates thereof can
form the subject-matter of the discussion in the Legislature under Article 203 (1).
They must therefore be taken "'to hold posts in connection with the affairs of the
State and to be members of the civil service of the State™."

10. Entry 5 of List Il of the Seventh schedule to the Constitution relates to
‘Local Government' that is to say. the constitution, powers of municipal corporation
and improvement trusts, district boards, mining settlemeent authorities and other
local authorities for the purpose of local self-Government or village administration.
In each of these cases it becomes necessary to examine the relevant provisions of law
applicable to it in order to determine whether the officers and staff of the various
organs are officers of Government or not. Before taking up such examination the
meaning of the expression ‘Government’ has to be ascertained.

11. A student of International law understands by the expression ‘state’ as a fully
sovereign independent community residing in a specified territory with a legal
capacity to enter into international relations and having the power to fulfil the
obligations with the international law imposes on the family of nations. It should
also have been admitted or recognised as State on a footing of equality with other
States. A State implies the existence of a community or group of people occupying a
geographical area or territory in which they permanently reside possessing internal
sovereignty and independence of foreign control and a political organisation or
agency through which the collective will of the people is expressed and enforced.
The last of the elements of a State referred to above is generally called as a
Government. A student of Political Theory and Comparative Politics may describe a
Government as monarchical. republican democratic or dictatorial depending upon
its peculiar features. It may be federal or unitary. A political philosopher may
describe a Government as imperial. (illegible). capitalist or socialist. The above list
is not really exhaustive. But these are only different form of Government and
‘Government’ here is used in a very broad sense. From the legal point of view,
Government may be described as the exercise of certain powers and the
performance of certain duties by public authorities or officers. together with certain



private persons or corporations exercising public functions. The structure of the
machinery of Government and the regulation of the powers and duties which belong
to the different parts of this structure are defined by the law which also prescribes
to some extent the mode in which these powers are to be exercised or these duties
are to be performed (See Halsbury's Laws of England. Fourth Edition. Vol. 8. Para
804). Government generally connotes three estates, namely, the Legislature, the
Executive and the Judiciary while it is true that in a narrow sense it is used to
connote the Executive only. The meaning to be assigned to that expression,
therefore, depends on the context in which it is used.

12. In our Constitution, which has a federal structure there are both at the level
of the Union and at the level of the States detailed provisions, pertaining to the
Legislature the Executive and the Judiciary. All the three organs are concerned
with the governance of the country - one organ makes the laws. the second enforces
them and the third interprets them though sometimes their functions may be
overlapping. In this sense all the three organs together constitute the Government at
their respective level. It is significant that the President is a part of Parliament
under Article 79 of the Constitution. the executive power of the Union is vested in
him under Article 53 (1) of the Constitution and he appoints Judges of the Supreme
Court under Article 124 (2) and he can issue an order removing a Judge of the
Supreme Court under Article 124 (4) of the Constitution of course subject to the
limitations contained therein. At the level of the State too the position is analogous
to the position at the level of the Union. The Governor is a part of the Legislature of
the State under Article 168(1) of the Constitution. The executive power of the state
is vested in him under Article 154 (1) and he is consulted in the appointment of
Judges of the High Court. While under Article 235 of the Constitution the High
Court is vested with the control over the Subordinate Judiciary of the State. in the
case of dismissal or removal of a judicial officer in the Subordinate Judiciary. the
Governor has to issue the order though on the recommendation made by the High
Court. A study of these provisions shows that there is no water tight compartment
between the three major organs of the State. The Controller and Auditor- General
of India though he is assigned an independent status is an officer under the Union
Government. (See Gurugobinda Basu v. Sankari Prasad Ghosal. (1964) 4 SCR 311:
(AIR 1964 SC 254.) The Judges of the Supreme Court and of a High Court are not
servants of Government but hold a constitutional office (vide Union of India v.
Sankal Chand Himatlal Seth. (1978) 1 SCR 423: (AIR 1977 SE 2328) and Hargovind
Pant v. Dr. Raghukul Tilak. (1979) 3 SCR 972: (AIR 1979 SC 1109). But the
Comptroller and Auditor-General of India and the Judges of the Supreme Court
and of a High Court are not eligible to contest elections to Parliament and the State
Legislatures in view of Article 102 (1) (a) and Article 191 (1) (a) of the Constitution
as the case may be because they are serving in connection with the affairs of the
Union (see Article 360 (4) (b) of the Constitution) and are. therefore. holding offices
of profit under the Central Government. The position of a person who works as an
offices of the Legislature of a State is also the same. Even though he belongs under
Article 187 of the Constitution to the staff of the State Legislature he is still an
officer of Government in the broad sense in which the expression ‘Government’ is
used in Article 102 (1) (a) and Article 191 (1) (a) of the Constitution. If the
expression ‘Government’ used here is construed as meaning the Executive
Government only then it would defeat the very purpose of these provisions of the
Constitution. Similarly he has to be treated as an officer of Government for



purposes of Section 21 of the Act also qualified for being appointed as the Returning
Officer for an election held under the Act. It is not disputed that after the
commencement of the Constitution the Secretaries of the State Legislatures almost
as a matter of the rule are being appointed as Returning Officers for election to tha
Rajya Sabha and for election to the Legislative Councils of States and Parliament
has not thought it fit to amend suitably S.21 of the Act expressly including the
officers of the State Legislatures amongst the persons qualified to be appointed as
Returning Officers even though it has amended that section once by specifically
including officers of local authorities. Parliament all along has treated the
Secretaries of the State Legislatures as officers of Government for purposes of
Section 21 and has found it convenient to do so having regard to the nature of the
work to be carried out by them. It may be noted that even though Article 98 and
Article 187 of the Constitution contemplate the establishment of a separate
secrerariat staff for each House of Parliament and of the State Legislature
respectively the salaries and allowances of the members of that staff are paid out of
the Consolidated Fund of India or of the State as the case may be after they are
voted by the House or Houses concerned. Their appointment and other conditions of
service are regulated by rules made by the President or the Governor as the case
may be until an appropriate law is made by Parliament or the State Legislature as
the case may be. We are of the view that the word ‘Government’ in Article 102 (1)
(a) and in Article 191 (1) (a) of the Constitution and the word *Government’ in the
expression ‘an officer of Government' in Section 21 of the Act should be interpreted
liberally so as to include within its scope the Legislature, the Executive and the
Judiciary. The High Court erred in equating the word ‘Government’ occurring in
Section 21 of the Act to the Executive Government only and in further holding that
the officers of the State Legislature could not be treated as officers of Government
for purposes of that section. The finding of the High Court that the Secretary of the
Uttar Pradesh State Legislature could not be appointed as the Returning Officer for
the election to the Rajya Sabha is therefore unsustainable.

13. The second question to be considered is whether the nomination of the
appellant was liable to be rejected on the ground that the proposer was not eligible
to nominate a candidate as he has not made and subscribed the oath or affirmation
as prescribed by Article 188 of the Constitution.

14. Section 33 of the Act prescribes the requirements for a valid nomination. It
provides that the nomination paper should be completed in the prescribed form and
signed by the candidate and by an elector of the constituency as proposer. Clauses
(d) and (e) of Section 2 (1) of the Act define the words ‘election’ and ‘elector’
respectively. "Election’ means an election to fill a seat or seats in either House of
Parliament of in the House or either House of the Legislature of a state other than
the State of Jammu and Kashmir. 'Elector’ in relation to a constituency means a
person whose name is entered in the electoral roll of that constituency for the time
being in force and who is not subject to any of the disqualifications mentioned in
Section 16 of the Representation of the People Act. 1950 (43 of 1950). Sub-clause (b)
of clause (1) of Article 80 of the Constitution stated that the Council of States (the
Rajya Sabha) shall in addition to twelve members nominated by the President
under sub-clause (a) thereof consist of not more than two hundred and thirtyeight
representatives of the States and of the Union Territories. Clause (2) of Article 80 of
the Constitution provides that the allocation of seats in the Council of States to be
filled by representatives of the States and of the Union territories shall be in



accordance with the provisions in that behalf contained in the Fourth Schedule to
the Constitution. Clause (4)of Article 80 provides that the representatives of each
State in the Council of States shall be elected by the elected members of the
Lagislative Assembly of the State in accordance with the system of proportional
representation by means of the single transferable vote. Section 152 of the Act
provides that the Returning Officer for an election by the elected members of the
Legislative Assembly of a State to fill a seat or seats in the Council of States shall for
the purposes of such election maintain in his office in the prescribed manner and
form a list of elected members of that legislative Assembly. Clause (c) of sub-rule (1)
of Rule 2 of the Conduct of Elections Rules, 1961 defines "election by Assembly
members as an election to the Council of States by the elected members of the
Legislative Assembly of a State or by the members of the electoral college of a Union
Territory or an election to the Legislative Council of a State by the members of the
Legislative Assembly of a State. "Elector’ is defined by clause (d) of sub-rule (1) of
Rule 2 of the said Rules in relation to an election by Assembly members as any
person entitled to vote at that election.

15. In the present case the notification containing the names of elected members
of the Uttar Pradesh Legislative Assembly who participated at the election in
guestion had been published under Section 73 of the Act on June 9, 1980 and that
the previous Legislative Assembly had been dissolved earlier in February 1980. This
is not a case where general elections to the Legislative Assembly had been held
before the normal tenure of the existing Legislative Assembly was over. Section 73
of the Act which prescribes the publication of results of general elections reads thus:

"*73. Publication of results of general elections to the House of the People and the
State Legislative Assemblies- Where a general election is held for the purpose of
constituting a new House of the People or a new State Legislative Assembly there
shall be notified by the Election Commission in the Official Gazette as soon as may
be after the results of the elections in all the constituencies (other than those in
which the poll could not be taken for any reason on the date originally fixed under
clause (d) of Section 30 or for which the time for completion of the election has been
extended under the provisions of Section 153 have been declared by the Returning
Officer under the provisions of Section 53 or as the case may be. Section 66 the
names of the members elected for those constituencies and upon the issue of such
notification that House or Assembly shall be deemed to be duly constituted;

Provided that the issue of such notification shall not be deemed—

(a) to preclude —

(i) the taking of the pole and the completion of the election in any Parliamentary
or Assembly constituency or constituencies in which the poll could not be taken for
any reason on the date originally fixed under clause (d) of Section 30: or

(i)  the completion of the election in any Parliamentary or Assembly
constituency or constituencies for which time has been extended under the
provisions of Section 153: or

(b) to affect the duration of the House of the people or the State Legislative
Assembly if any functioning immediately before the issue of the said notification."

(Emphasis added)

16. On the publication of the notification on June 9, 1980 under Section 73 of the
Act in the instant case the Assembly was deemed to be duly constituted. Article 188



of the Constitution prescribes the oath to be taken or the affirmation to be made by
every member of a Legislative Assembly or a Legislative Council:

"188. Every member of the Legislative Assembly or the Legislative Council of a
State shall before taking his seat make and subscribe before the Governor or some
person appointed in that behalf by him an oath or affirmation according to the form
set out for the purpose in the Third schedule.™

17. Article 191 of the Constitution prescribes the disqualifications for
membership of the Legislative Assembly or Legislative Council of a State. On the
incurring of any such disqualification a member of a Legislative Assembly or a
Legislative Council ceases to be a member thereof. Article 193 of the Constitution
provides for the penalty for sitting and voting before making oath or affirmation
under Article 188 of the Constitution or when not qualified or when disqualified the
penalty being in respect of each day five hundred rupees to be recovered as a debt
due to the State. It does not say that if an elected member of a Legislative Assembly
sits and votes before taking oath as prescribed by Article 188 of the Constitution he
shall automatically ceases to be a member of the House even though it is possible
that his seat may be declared as vacant under Article 190(4) of the Constitution if
for sixty days he is absent from all meetings of the House without its permission.
Now the question is whether the making of oath or affirmation is a condition
precedent for being eligible to act as a proposer of a valid nomination for election to
the Rajya Sabha. The rule contained in Article 193 of the Constitution as stated
earlier is that a member elected to a Legislative Assembly cannot sit and vote in the
House before making oath or affirmation. The worse 'sitting and voting 'in Art 193
of the Constitution imply the summoning of the House under Art 174 of the
Constitution by the Governor to meet at such time and place as he thinks fit and the
holding of the meeting of the House pursuant to the said summons or an adjourned
meeting. An elected member incurs the penalty for contravening Article 193 of the
Constitution only when he sits and votes at such a meeting of the House. Invariably
there is an interval of time between the constitution of a House after a general
election as provided by Sec. 73 of the act and the summoning of the first meeting of
the House. During that interval an elected member of the Assembly whose name
appears in the notification issued under S. 73 of the Act is entitled to all the
privileges, salaries and allowances of a member of the Legislative Assembly one of
them being the right to function as an elector of an election held for filling a seat in
the Rajya Sabha. That is the effect of S. 73 of the Act which says that on the
publication of the notification under it the House shall be deemed to have been
constituted. The election in question doesn't form a part of the Legislative
proceedings of the House carried on at its meeting. Nor the vote cast at such an
election is a vote given in the House on any issue arising before the House. The
speaker has no control over the election. The election is held by the Returning
Officer appointed for the purpose. As mentioned earlier under S. 33 of the Act the
nomination paper has to be presented to the Returning Officer between the hours of
eleven o'clock in the forenoon and three o'clock in the forenoon before the last day
notified for making nomination under S. 30 of the Act. Then all further steps such
as scrutiny of nominations and withdrawal of nominations take place before the
Returning Officer. R. 69 of the Conduct of Elections rules 1961 provides that at an
election by Assembly members where a poll becomes necessary the Returning
Officer for such election shall as soon as may be after the last date for the
withdrawal of candidatures send to each elector a notice informing him of the date,



time and place fixed for polling. Part VI of the Conduct of Elections Rules 1961
which contains R. 59 and Part VII there of deal with the procedure to be followed at
an election by assembly members. R. 85 of the Conduct of Elections Rules 1961
provides that as soon as may be after a candidate has been declared to be elected the
returning officer shall grant to such candidate a certificate of election in Form 24
and obtain from the candidate an acknowledgment of its receipt duly signed by him
and immediately sent the acknowledgment by registered post to the Secretary of the
Council of States or as the case may be the Secretary of the Legislative Council. All
the steps taken in the course of the election thus fall outside the proceedings that
take place at a meeting of the House.

18. We may here refer to the decision of the Calcutta High Court in Bhupendra
Nath v. Ranjit Singh ILR 41 Cal 381:(AIR 1914 Cal 152). The facts of that case were
these. An election was held on February 14, 1913 to the Legislative Council of the
Governor-General from the constituency consisting of the non-official additional
members of the Bengal Legislative Council of the Governor General. There were at
that time thirty-four non-official additional members but two of them had not taken
the oath of allegiance at the time of the election as prescribed by the Bengal Council
Regulation VI1I. At the election there were four candidates- the plaintiff Bhupendra
Nath Basu, the 1st defendant Maharaja Ranjit Singh the 2nd defendant. Surendra
Nath Banerjee and Nawab Badruddin Haidar. As a result of the poll the second
defendant got 22 votes, the first defendant got 18 votes the plaintiff 17 and Nawab
Badruddin Haider 11 Votes. Accordingly, defendants 1 and 2 were declared elected
to fill the two seats. The plaintiff after being unsuccessful in his petition to the
Governor-General filed a suit before the High Court questioning the validity of the
election. He prayed that the votes should be recounted after excluding the votes cast
by the two members who had not taken the oath of allegiance. Regulation VII
referred to above provided that every person elected or nominated under the
regulations should before taking his seat at a meeting of the council make an oath or
affirmation of his allegiance to the Crown and Regulation VIII provided that if such
a person ""fails to make the oath or affirmation prescribed by Regulation V11 within
such time as the Governor-in-Council may consider reasonable the Governor shall
by notification in the local Official Gazette declare the election or nomination to be
void or his seat to be vacant.” Such a declaration had not been made on the date of
the election. The contention of the plaintiff was rejected by the High Court in the
following terms:

""Moreover | am not satisfied that the view of the Government as to the taking of
the oath of allegiance is not a correct one. Doubtless the English cases that were
referred to the case of the Mayor of Penryn (1 Strange 582 and The King v. Swyer
((1830) 10 B & C 486) have decided that a person is admitted to a public office
which requires the oath of allegiance only when the oath of allegiance is taken. That
does not get rid of the difficulty that arises from these Regulations. These
Regulations constitute an electoral College of elected members of the Local Council
to elect two persons to be members of the Council of His Excellency the Governor-
General. | am not satisfied on the Regulations that the learned Advocate-General
has called my attention to that when the electors have the right of giving their votes
by means of registered letter for the purpose of being members of electoral college
and for that purpose only that the mere fact of election to the Local Council was not
sufficient to constitute a person so elected a member of the electoral college. It is
only for the purpose of exercising the legislative functions conferred by the



Regulations and by the Act that the oath of allegiance is required. Moreover as that
Advocate-General has pointed out the mere fact of omission to take an oath of
allegiance does not ipso facto cause a member to vacate his seat: under Regulation
V111 of the Bengal Council Regulations the discretion is given to the Governor as to
his declaring a seat to be vacant if the person elected fails to take an oath of
allegiance. In my opinion in this case the Rule fails and must be discharged and
discharged with costs."

19. We are of the view that an elected member who has not taken oath but whose
name appears in the notification published under Section 73 of the Act can take part
in all non-legislative activities of an elected member. The right of voting at an
election to the Rajya Sabha can also be exercised by him. In this case since it is not
disputed that the name of the proposer had been included before the date on which
he proposed the name of the appellant as a candidate in the notification published
under Section 73 of the Act and in the electoral roll maintained under Section 152 of
the Act it should be held that there was no infirmity in the nomination. For the
same reason even the electoral roll which contained the names of elected members
appearing in the notification issued under Section 73 of the Act cannot be held to be
illegal. That is how even respondent No. 1 appears to have understood the true legal
position as he was also proposed as a candidate by an elector who had not yet made
the oath or affirmation. The second contention also fails. No other contention was
pressed before us. We are therefore of the view that the findings recorded by the
High Court on the basis of which the election of the appellant to the rajya Sabha
was set aside are erroneous.

20. In the result we allow the above appeals set aside the judgment of the high
Court and dismiss the election petition filed by respondent No. 1. Having regard to
the novelty of the questions raised in this case the parties are directed to bear their
own costs throughout.

Appeals allowed.



SUPREME COURT OF INDIA™

Civil Appeals No. 3839 of 1982¢
(Decision dated 5.3.1984)

A. C. Jose .. Appellant
Vs.
Sivan Pillai and Others .. Respondents

SUMMARY OF THE CASE

At the election to the Kerala Legislative Assembly, held in May, 1982 from 70-
Parur Assembly Constituency, the Election Commission used, for the firt time,
Electronic Voting Machines (EVMs) at 50 polling stations out of 84 polling stations
in the constituency, for recording and counting of votes at those polling stations.
Shri A.C.Jose, who lost the election, questioned before the Kerala High Court the
use of EVMs at the aforesaid 50 polling stations in the constituency on the ground
that the Representation of the People Act, 1951 and the Conduct of Elections Rules,
1961 did not provide for use of EVMs for the purpose of conducting the poll and
counting of votes in elections in India. The High Court dismissed the election
petition, holding that the Election Commission was empowered by Article 324 of the
Constitution to use the EVMs, though the said statutory provisions did not
specifically provide for the use thereof in elections.

The Supreme Court, which the appellant approached by way of the present
appeal, however, reversed the order of the High Court and accepted the contention
of the petitioner-appellant. The Supreme Court held that the EVMs could not be
used in elections without an express provision in the law. The Supreme Court also
held that the Election Commission has to conduct elections according to law enacted
by Parliament and it could, in exercise of its powers under Article 324 of the
Constitution, supplement the law but not supplant it. The Supreme Court,
therefore, declared the election from the Parur Assembly Constituency as void and
directed a re-poll to be held in the 50 polling stations where EVMs were used.

(A) Constitution of India, Art. 324 - Election commission - Powers of - extent -
Conduct of elections - Commission cannot override provisions of Act or Rules -
Representation of the People Act (43 of 1951), Sections 59 and 100 (1) (d) - Conduct of
Election Rules (1961) Part IV - Order of commission directing casting of Votes by
mechanical process - Order is without jurisdiction. 1952 Ker LT 876, Reversed.

The legal and constitutional position as regards conduct of elections is as
follows:-

() when there is no Parliamentary legislation or rule made under the said
legislation, the Commission is free to pass any orders in respect of the conduct of
elections,

(b) where there is an Act and express Rules made thereunder, it is not open to
the Commission to override the Act or the Rules and pass orders in direct




disobedience to the mandate contained in the Act or the Rules. In other words the
powers of the Commission are meant to supplement rather than supplant the law
(both statute and Rules) in the matter of superintendence, direction and control as
provided by Art. 324.

(c) where the Act or the Rules are silent, the Commission has no doubt plenary
powers under Art. 324 to give any direction in respect of the conduct of election and

(d) where a particular direction by the Commission is submitted to the
Government for approval as required by the Rules, it is not open to the Commission
to go ahead with implementation of it at its own sweet will even if the approval of
the Government is not given. (para 25)

The word 'ballot’ in its strict sense would not include voting by the use of voting
machines. The Act by framing the Rules completely excluded the mechanical
process which, if resorted to would defeat in a large measure the mandatory
requirements of the Rules. (Para 29, 33)

Hence the order of the Commission directing casting of ballot by machines in
some of the polling stations was without jurisdiction and could not have been
resorted to 1982 Ker LT 876 Reversed. (Para 35)

(B) Evidence Act (1 of 1872), S. 115 - Estoppel - No estoppel against statute.

While considering a constitutional or statutory provision there can be no
estoppel against a statute and whether or not the appellant agreed or participated in
the meeting which was held before introduction of the voting machines if such
process is not permissible or authorised by law he cannot be stopped from
challenging the same. (Para 38)

Cases Referred: Chronological Paras
AIR 1978 SC 851: (1978) 2 SCR 272 16,21
AIR 1972 SC 187 (1972) 2 SCR 318 11
AIR 1952 SC64: 1952 SCR 218 19,20
JUDGMENT
Present:- S. Murtaza Fazal Ali, A. Varadarajan and Ranganath Misra,
J.dJ.

M/s. K. K. Venugopal and G. Vishwanatha Iyer, Sr.Advocates, Mr. E. M. S.
Anam, Advocate with them, for Appellant; M/s Ram Jethmalani and M. M.
Abdul Khader, Sr. Advocates. M/s Dileep Pillai and M. A. Firoz, Advocates
with them, for Respondent No. 1: M/s K. G. Bhagat, Addl, Sol, General Miss
A. Subhashini; Advocate with him for Union; M/s S. S. Ray and A. K. Sen, Sr.
Advocates, Miss A. Subhashini. Advocate, with them, for the Election
Commissioner Mr. Ram Jethmalani, Sr Advocate, Miss Rani Jethmalani,
Advocate with them for the Intervener.

FAZAL AL, J.:- This election appeal has been filed by the appellant, who was a
candidate for election to "*No. 70 Parur Assembly Constituency'" in Kerala but was
not elected. Six candidates contested the said election which was held on May 19.
1982, out of whom the first respondent (Sivan Pillai), who was a candidate of the
Communist Party of India, and the appellant were the two principal contestants.
The result of the election was announced on May 20, 1982 in which the first
respondent was declared elected having secured 30450 votes as against 30327 votes
secured by the appellant. Thus the first respondent secured 123 more votes than the



appellant. Of the 30450 votes, 11268 were cast manually , according to the
conventional method provided in the Conduct of Election Rules, 1961 (for short, to
be referred to as the "Rules’ made under the Representation of the People Act, 1951
(hereinafter to be referred to as the 'Act'), and 19182 votes were cast by means of
electronic machines (for short , to be referred to as 'voting machines'). This was
done in pursuance of the direction issued by the Election Commission of India (for
facility to be refereed to as the Commission) by virtue of a notification published in
the Kerala Gazette on 13-5-82. The said notification was purported to have been
made under Art 324 of the Constitution of India and has been extracted on pages 3
to 5 of the judgment of the High Court and it is not necessary for us to repeat the
same having regard to the point of law that we have to decide in the instant case.

2. It may be mentioned that prior to issuing the notification the Commission had
sought the sanction of the Government of India which was however refused. As
mentioned above the votes by the mechanical process were cast in 50 out of the 84
polling stations.

3. The trial Court upheld the validity of voting by machine and held that the
respondent was duly elected to the Assembly seat. Hence, this appeal by the
appellant.

4. Art 324 of the Constitution gives full powers to the Commission in matters of
superintendence , direction and control of the preparation of electoral rolls and also
for the conduct of elections to the Parliament and State Legislatures. It was argued
that the Commission being a creature of the Constitution itself, its plenary powers
flowing directly from Art 324 will prevail over any Act passed by the Parliament or
Rules made thereunder. In order to buttress this argument, it was contended that
the manner of voting was a matter coming within the ambit of Arts. 324 and 327
which empowered the Parliament to make laws in respect of matters relating to or
in connection with the elections to the Parliament or the State Legislatures and
would be deemed to be subsidiary to the power contained in Art 324 and if there
was any conflict between a law enacted by the Parliament and the powers given to
the Commission regarding regulating the conduct of elections to Parliament that
law must yield to Art 324. Otherwise the very object of Art 324 would be defeated.
Notice was given by this Court both to the Union of India as also the Commission
though in terms of Section 82 of the Act they are not necessary parties and were not
before the High Court.

5. This is a very attractive argument but on a closer scrutiny and deeper
deliberation on this aspect of the matter, it is not possible to read into Art 324 such a
wide and uncanalised power, which is entrusted to the Commission as Mr.
Jethmalani would have us believe. Part XV of the Constitution contains Art 324 to
328 which relate to the manner in which elections are to be held ,the rights of
persons who are entitled to vote, preparation of electoral rolls, delimitation of
constituencies, etc. but this is merely the storehouse of the powers and the actual
exercise of the these powers is left to Parliament under Arts 325 to 329 In other
words, art 324 has to be read in harmony with and not in isolation of Arts 326 to
329, Art 324 may be estracted thus:

"324. Superintendence, direction and control of elections to be vested in an
Election Commission.

(1) The superintendence, direction and  control of the preparation of the
electoral rolls for and the conduct of all elections to Parliament and to the



Legislature if every State and of elections to the offices of President and Vice-
President held under this Constitution shall be vested in a Commission (referred to
in this Constitution as the Election Commission).

(2) The Election Commission shall consist of the Chief Election Commissioner
and such number of other Election Commissioners, if any, as the President may
from time to time fix and the appointment of the Chief Election Commissioner and
other Election Commissioners shall, subject to the provisions of any law made in
that behalf by Parliament, be made by the President.

(3) When any other Election Commissioner is so appointed the Chief Election
Commissioner shall act as the Chairman of the Election Commission.

(4) Before each general election to the House of the People and to the Legislative
Assembly of each State and before the first general election and thereafter before
each biennial election to the Legislative Council of each State having such Council,
the President may also appoint after consultation with the Election Commission
such Regional Commissioners as he may consider necessary to assist the Election
Commission in the performance of the functions conferred on the Commission by
clause (1).

(5) Subject to the provisions of any law made by Parliament the conditions of
service and tenure of office of the Election Commissioners and the Regional
Commissioners shall be such as the President may by rule determine.

Provided that the Chief Election Commissioner shall not be removed from his
office except in like manner and on the like grounds as a Judge of the Supreme
Court and the conditions of service of the Chief Ejection Commissioner shall not be
varied to his disadvantage after his appointment.

Provided further that any other Election Commissioner or a Regional
Commissioner shall not be removed from office except on the recommendation of
the Chief Election Commissioner.

(6) The President, or the Governor of a State, shall, when so requested by the
Election Commission, make available to the Election Commission or to a Regional
Commissioner such staff as may be necessary for the discharge of the functions
conferred on the Election Commission by clause (1)."

6. While interpreting a constitutional provision we must remember the
memorable words of Chief Justice Marshal: ""We must never forget that it is the
Constitution which we are expounding ."

7. Another golden rule laid down by this Court on the interpretation of statutes
is that we should so interpret the language of a Statute as to suppress the mischief
and advance the object. It is true that Art 324 does authorise the Commission to
exercise powers of superintendence, direction and control of preparation of electoral
rolls and the conduct of elections to Parliament and State legislatures but then the
Article has to be read harmoniously with the Articles that follow and the powers
that are given to the Legislatures under entry No. 72 in the Union List and entry No.
37 of the State List of the Seventh Schedule to the Constitution. The Commission in
the garb of passing orders for regulating the conduct of elections cannot take upon
itself a purely legislative activity which has been reserved under the scheme of the
Constitution only to Parliament and the State legislatures. By no standards can it be
said that the Commission is a third chamber in the legislative process within the
scheme of the Constitution. Merely being a creature of the Constitution will not give



it plenary and absolute power to legislate as it likes without reference to the law
enacted by the legislatures.

8. It was further argued that this power was necessary in order to make the
Commission an independent body and in this connection our attention was drawn to
a speech of Dr. Ambedkar in the Constituent Assembly when the question of
making the Election Commission an independent body was being debated. At page
905, Constituent Assembly Debates (Vol. 8), Dr. Ambedkar observed thus:

"But the House affirmed without any kind of dissent that in the interests of
purity and freedom of elections to the legislative bodies, it was of the utmost
importance that they should be freed from any kind of interference from the
executive of the day. In pursuance of the decision of the House, the Drafting
Committee removed this questions from the category of Fundamental Rights and
put it in a separate part containing Articles 289, 290 and so on. Therefore, so for as
the fundamental question is concerned that the election machinery should be outside
the control of the executive Government, there has been no dispute. What Article
289 does is to carry out that part of the decision of the Constituent Assembly. It
transfers the superintendence, direction and control of the preparation of the
electoral rolls and of all elections to Parliament and the Legislatures of States to a
body outside the executive to be called the Election Commission.™

9. These observations merely show that the intention of the founding fathers of
our Constitution was to make the Commission a separate and independent body so
that the election machinery may be outside the control of the executive government.
What Dr. Ambedkar, or for that matter the founding fathers intended was that the
superintendence, direction and control of the preparation of electoral roll and of all
elections to Parliament and State Legislatures should be left to the Election
Commission This object has been fully carried out by the provisions in Arts. 324 to
329. Neither the observations of Dr Ambedkar nor the provisions of the
Constitution could ever have intended to make the Commission an apex body in
respect of matters relating to elections , conferring on it legislative powers ignoring
the Parliament altogether.

10. Mr. Asoke Sen, Appearing for the Commission, speaking in the same strain
as Mr Jethmalani, contended that Article 324 was a Code in itself and was couched
in a very plain and simple language which admits of no ambiguity and, if so
construed, it gives full powers and authority to the Commission to give any direction
in connection with the conduct of elections. It was further submitted that if this
interpretation is not given then Arts 325 to 329 would amount to defeating the very
object which was sought to be achieved by Art 324. Supporting argument was built
up by Mr Sen by heavily relying upon the opening words in Art 327 to the effect
""subject to the provisions of this Constitution® and absence of any such rider in Art
324 for the reasons which we will give hereafter, it is not possible for us to accept the
somewhat far-fetched argument of the learned counsel.

11. Reliance was placed on a decision of this Court in Sadiq Ali v Election
Commission of India (1972) 2 SCR 318 (AIR 1972 SC 187) where the Court
observed thus (at p. 193 of AIR),

"Article 324 of the Constitution provides inter alia that the superintendence,
direction and control of the preparation of electoral rolls for and the conduct of all
elections to Parliament and legislative Assemblies of the States and all elections to



the offices of President and Vice-President held under the Constitution shall be
vested in the Commission.

Without prejudice to the generality of the foregoing power, sub-section (2)
enumerates some of the matters for which provision may be made in the rules. Sub-
section (3) requires that the rules framed should be laid before each House of
Parliament. Conduct of Election Rules 1961 were thereafter framed by the Central
Government. Rule 5 of those Rules requires the Commission to specify the symbols
that may be chosen by candidates at elections in Parliamentary and Assembly
elections in Parliamentary and Assembly elections and the restrictions to which that
choice shall be subject. Rule 10 makes provision for allotment symbols to the
contesting candidates by the Returning Officer subject to general or special
directions issued by the Commission.

12. The first part of the above observations merely repeats the language of Art
324 but the second part clearly shows that the power under Art 324 is conditioned
by the Rules made by the Central Government for the conduct of all elections. These
observations, therefore do not appear to us to be of any assistance to the stand taken
by the appellant.

13. Reliance was also placed on the following observations in the said case.

""Question then arises as to what is the binding nature of the decision given by
the Commission under paragraph 15. In this respect it has to be borne in mind that
the Commission only decides the question as to whether any of the rival sections or
groups of a recognised political party each of whom claims to be that party is that
party. The claim made in this respect in only for the purpose of symbols in
connection with the elections to the Parliament and State Legislatures and the
decision of the Commission pertains to this limited matter'* (Emphasis ours)

14. These observations also do not advance the matter any further because it was
clearly held that the claim made in respect of symbols pertained only to the limited
matter which was being considered by the Commission. The following observations
of this Court in that case completely clinch the issue against the appellant.

"It would follow from what has been discussed earlier in this judgement that the
Symbols Order makes detailed provisions for the reservation, choice and allotment
of symbols and the recognition of political parties in connection therewith. That the
Commission should specify symbols for elections in Parliamentary and assembly
constituencies has also been made obligatory by Rule 5 of Conduct of Election
Rules.” (emphasis supplied)

15. Thus it is manifestly apparent from this decision that the rule-making power
of the Commission under the Act with respect to symbols, would have to prevail
over any order that it may pass and the words "conduct of elections™ would not
make the Commission a purely legislative body.

16. Another case on which great reliance was placed is: Mohinder Singh Gill v.
Chief Election Commissioner, New Delhi, (1978) 2 SCR 272 (AIR 1978 SC 851). In
this case it was held that an Order passed by a statutory functionary on certain
specific ground cannot be supplemented by external evidence like affidavits or
otherwise This case also nowhere lays down that the Commission possesses plenary
powers - both executive and legislative - in the guise of conduct of elections. One of
the main questions posed by Krishna lyer, J., speaking for the Court was as follows
(at p.861 of AIR)



""Can the Election Commission clothed with the comprehensive functions under
Article 324 of the Constitution cancel the whole poll of a constituency after it has
been held but before the formal declaration of the result has been made and direct a
fresh poll without reference to the guidelines under Sections 58 and 64 (a) of the Act,
or other legal prescription or legislative backing. If such plenary power exist is it
exercisable on the basis of his inscrutable 'subjective satisfaction' or only on a
reviewable objective assessment reached on the basis of circumstances vitiating a
free and fair election and warranting the stoppage of declaration of the result and
directions of a fresh poll not merely of particular polling stations but of the total
conctituency?"

17. The learned Judge while answering the question observed thus:

"Article 324, which we have set out earlier, is a plenary provision vesting the
whole responsibility for national and State elections and therefore the necessary
powers to discharge that function. It is true that Art 324 has to be read in the light
of the constitutional scheme and the 1950 Act and the 1951 Act. Sri Rao is right to
the extent he insists that if competent legislation is enacted as visualized in Article
327 the Commission cannot make himself free from enacted prescriptions. And the
supremacy of valid law over the Commission argues itself No one is an imperium in
imperio in our constitutional order. It is reasonable to hold that the Commissioner
cannot defy the law armed by Art 324 Likewise his functions are subject to the
norms of fairness and he cannot act arbitrarily Unchecked power is alien to our
system. .....Article 324, in our view operates in areas left unoccupied by legislation
and the words ‘superintendence, direction and control’ as well as ‘conduct’ of all
elections are the broadest terms." (Emphasis ours)

18. The observations, extracted above furnish a complete answer to the
arguments of Mr. Jethmalani and Mr. Asoke Sen as it has been clearly held that
Art. 324 would operate only in areas left unoccupied by legislation, even if the
widest possible connotation is given to the language of Art 324. While summarising
the propositions the Court made the following observations

"Two limitations at least are laid on its plenary character in the exercise thereof.
Firstly, when Parliament or any State Legislature has made valid law relating to or
in connection with elections, the Commission shall act in conformity with, not in
violation of such provisions but where such law is silent Article 324 is a reservoir of
power to act for the avowed purpose of not divorced from pushing forward a free
and fair election with expedition. Secondly the Commission shall be responsible to
the rule of law act bona fide and be amenable to the norms of natural justice in so
far as conformance to such canons can reasonably and realistically be required of it
as fairplay-in-action in a most important area of the constitutional order, viz.,
elections.” (Emphasis ours)

19. This is actually the main spirit and gist of the decision which appears to have
been relied upon by the appellant but which does not at all support his stand. In the
aforesaid case, there did not appear to be any conflict between the Order passed by
the Commission and the Act or the Rules. The question at issue in the instant case
did not really arise in the form and shape as has been presented before us. On the
other hand, the matter seems to have been fully settled by an earlier decision of this
Court in N. P. Pannuswami v Returning Officer, Namakkal Constituency 1952 SCR
218 : (AIR 1952 SC 64) where Fazal Ali. J (as he then was) while making a very



pointed and crisp approach, scientifically analysed the position thus (at p. 68 of
AIR)

"Broadly speaking, before an election machinery can be brought into operation
there are three requisites which require to be attended to namely (1) there should be
a set of laws and rules making provisions with respect to all matters relating to or in
connection with elections and it should be decided as to how these laws and rules are
to be made; (2) there should be an executive charged with the duty of securing the
due conduct of elections; and (3) there should be a judicial tribunal to deal with
disputes arising out of or in connection with elections. Articles 327 and 328 deal with
the first of these requisites, Article 324 with the second and Article 329 with third
requisite. The other two articles in Part XV viz., Article 325 and 326 deal with two
matters of principle to which the Constitution-framers have attached much
importance. The are:- (1) prohibition against discrimination in the preparation of or
eligibility for inclusion in the electoral rolls on grounds of religion, race, caste, sex or
any of them and (2) adult suffrage. Part XV of the Constitution is really a code in
itself providing the entire ground-work for enacting appropriate laws and setting up
suitable machinery for the conduct of elections."

20. We fully endorse and follow the above observations of the Constitution
Bench which lay down the correct law on the subject and we have nothing further to
add to the approach made by this Court in the case referred to above. On the other
hand, our view that Articles 324 to 329 have to be construed harmoniously flows as
a logical corollary from the ratio in Pounuswami's case (AIR 1952 SC 64).

21. The pointed and pungent observations, extracted above, really amount to
Bible of the election law as culled out from an interpretation of the provisions of
Arts 324 to 329 of the Constitution, and were referred to with approval even in
Mohinder Singh Gill's case (AIR 1978 SC 851) (supra). During the last three
decades this case has neither been distinguished not dissented from and still holds
the field and with due respect, very rightly. No other case ever made such a dynamic
and clear approach to the problem, perhaps due to the fact that no such occasion
arose because the Commission has always been following the provisions of the Act
and the Rules and had never attempted to arrogate to itself powers which were not
meant to belong to it. Indeed if we were to accept the contention of the respondents
it would convert the Commission into an absolute despot in the field of election so as
to give directions regarding the mode and manner of elections by-passing the
provisions of the Act and the Rules purporting to exercise powers under cover of
Art. 324. If the Commission is armed with such unlimited and arbitrary powers and
if it ever happens that the person manning the Commission shares or is wedded to a
particular ideology, he could by giving odd directions cause a political havoc or
bring about a constitutional crisis, setting at naught the integrity and independence
of the electoral process, so important and indispensable to the democratic system.

22. Further, such an absolute and uncanalised power given to the Commission
without providing an guidelines would itself destroy the basic structure of the Rule
of Law. It is manifest that such a disastrous consequence could never have been
contemplated by the Constitution makers for such an interpretation as suggested by
the counsel for the respondent would be far from attaining the goal of purity and
sanctity of the electoral process. Hence we must construe Arts 324 to 329 as an
integral part of the same scheme collaborating rather than colliding with one
another. Moreover a perusal of Arts 324 to 329 would reveal that the lagislative



powers in respect of matters relating to Parliament of the State Legislatures vests in
Parliament and in no other body. The Commission would come into the picture only
if no provision has been made by Parliament in regard to the elections to the
Parliament or State Legislatures. Furthermore, the power under Art 324 relating to
superintendence, direction and control was actually vesting of merely all the
executive powers and not the legislative powers. In other words, the legislative
power of Parliament or of the legislature of a State being made subject to Art. 324
only means that no law made by Parliament under Art. 327 or by a State
Legislature under Art. 328 can take away or deprive the Commission of the
executive power in regard to matters entrusted to it. viz. superintendence direction
and control of elections. The right to file an election petition directly flows from Art.
329 and cannot be affected in any manner by the Commission under Art. 324.

23. In view of the above, it is not necessary for us to consider a number of other
authorities that were cited before us as they do not appear to be directly on point.

24. 1t is pertinent to indicate that the High Court fell into an obvious fallacy by
acceptance of the position that the direction of the Commission was intended to
operate in an uncovered field When the Act and the Rules prescribed a particular
method of voting the Commission could not innovate a new method and contend
that use of the mechanical process was not covered by the existing law and therefore
did not come in conflict with the law in the field.

25. To sum up therefore, the legal and constitutional position as follows:

(@) when there is no Parliamentary legislation or rule made under the said
legislation, the Commission is free to pass any orders in respect of the conduct of
elections,

(b) where there is an Act and express Rules made thereunder, it is not open to
the Commission to override the Act or the Rules and pass orders in direct
disobedience to the mandate contained in the Act or the Rules. In other words, the
powers of the Commission are meant to supplement rather than supplant the law
(both statute and Rules) in the matter of superintendence direction and control as
provided by Art. 324,

(c) where the Act or the Rules are silent the Commission has no doubt plenary
powers under Art. 324 to give any direction in respect of the conduct of election and

(d) where a particular direction by the Commission is submitted to the
Government for approval as required by the Rules, it is not open to the Commission
to go ahead with implementation of it at its own sweet will even if the approval of
the Government is not given.

26. Apart from the arguments referred to above an alternative argument put
forward before us was that even the Rules framed under the Act authorise the
Commission to give directions is hold voting by the use of a voting machine and this
is covered by Section 59 of the Act and Rule 49 of the Rules. This argument merits
serious consideration. In the instant case, the main grievance of the appellant is that
the voting by mechanical process was not permissible either under the Act or under
the Rules. Reliance was, however, placed by the appellant on Section 59 of the Act
which runs thus:

"59. Manner of voting at elections-

At every election where a poll is taken votes shall be given by ballot in such
manner as may be prescribed and no votes shall be received by proxy.



27. It is obvious that Section 59 uses the words “ballot in such manner as may
be prescribed”, which means prescribed by the Rules made under the Act. A
reference to Section 61 of the Act would show that Parliament intended use of ballot
paper only for casting of votes. This takes us to Rule 49, the relevant part of which
may be extracted thus:

“49. Voting by ballot at notified polling stations.

(1) Notwithstanding anything contained in the preceding provisions of this part,
the Election Commission may, by notification published in the Official Gazette at
least 15 days before the date, or the first of the dates, of poll appointed for an
election direct that the method of voting by ballot shall be followed in that election
at such polling stations as may be specified in the notification.”

28. It was submitted that having regard to the modern and changing conditions
of the society a dynamic approach should be made to the interpretation of the
aforesaid two legal requirements. The matter does not rest here: something could be
said for the view that the word ‘ballot’ includes voting by machines. Section 59
proceeds to explain its intention in setting up the mode, manner and method of
voting by prescribing express rules as to how the voting should be done. In this
connection, reference may be made to Rule 22 which relates to the form of ballot
paper and its contents Rule 23 requires the Returning Officer to record on the
counterfoil of the ballot paper the electoral roll number of the elector as entered, in
the marked copy of the electoral roll. Rule 27 refers to the return of ballot paper
after an elector has recorded his vote or made his declaration. Rule 30, which
prescribes the contents of the ballot papers, is completely contrary to the concept of
ballot by machine. Similarly, Rules 33, 38, 39 and 40 seem to be wholly inconsistent
with the mechanical process but seem to adopt the conventional method. As we have
already indicated, these Rules are binding on the Commission and it cannot by an
executive fiat either override them or act contrary to the statutory provisions of the
Rules.

29. On a proper and detailed analysis of these Rules it is clear that the Act by
framing the Rules completely excluded the mechanical process which, if resorted to,
would defeat in a large measure the mandatory requirements of the Rules.

30. It is a well settled rule of interpretation of statutes that words, phrases or
sentences of a statute should ordinarily be understood in their natural, ordinary,
popular and grammatical sense unless such a construction leads to absurdity. Mr.
Jethmalani argued that the word 'ballot’ is wide enough to include the mechanical
process and therefore, the direction of the Commission falls squarely within the four
corners of both Section 59 and Rule 49. Reliance was placed on the dictionary
meaning of the word 'ballot’ which has been defined in Black's Law Dictionary
(Fourth Edn) at page 182 thus.

“means act of voting, usually in secret, by balls or by written or printed tickets
or slips or paper, the system of voting by balls of tickets, or by any device for casting
or recording votes. as by voting machine.”

In Stroud's Judical Dictionary (Third Edn.) however, 'ballot’ means ‘“votes
recorded — all ballot papers put into the ballot boxes by the electors (p. 3239)”
Stroud therefore, does not subscribe to the view of casting of vote through a voting
machine and we agree with thus view because casting of votes by machine is a
mechanical process, which has come into existence long after the act was passed and
is not generally invoked in most of the democratic countries of the world.



31. Concise Oxford Dictionary defines the word "ballot. thus

“(usu. secret) voting; small ball, ticket or paper used in voting; votes so
recorded; lot-drawing”

32. In Webster's Third New International Dictionary (Vol. I) at page 168
‘ballot’ is defined thus.

“to obtain a vote from (a body of voters) (the men on the proposal), to select by
ballot or by the drawing of lots.”

33. It may be mentioned here that word *ballot’ has been derived from the word
‘ballota’ which existed at a time when there was no question of any system of voting
machie Even in 1951 when the Act was passed or the Rules made, the system of
voting by machine was not in vogue in this country In these circumstances,
therefore, we are constrained to hold that the word *ballot" in its strict sense would
not include voting by the use of voting machines Legislatures must be deemed to be
aware of the modern tendencies in various democratic countries of the world where
the mechanical system has been introduced and if despite the plain meaning of the
word 'ballot’ they did not choose to extend the definition given as far back as 1950,
it may be safely presumed that the Parliament intended to use the word 'ballot’ in
its popular rather than a technical sense. Our view finds a good deal of support
from the circumstance that even though the system of voting by mechanical process
was submitted to the Government for approval yet the same was declined which
shows that the rule-making authority was not prepared to switch over to the system
of voting by machines perhaps on account of the legal bar as indicated by us.

34. It is rather unfortunate that the Union of India which is a party to this case,
has taken a very neutral stand by neither supporting nor opposing the direction
given by the Commission.

35. Having regard to these circumstances, therefore, we are clearly of the
opinion that according to the law as it stands at present, the Order of the
Commission directing casting of ballot by machines in some of the polling stations,
as indicated above, was without jurisdiction and could not have been resorted to.

36. It was further pointed out by the respondent that the process of voting by
machines is very useful as it eliminates a number of drawbacks and expedites, to a
great extent, the declaration of the result of the election by eliminating the process
of counting of votes from the ballot boxes. On the oher hand, the appellant has
pointed out a number of defects, some of them being of a vital nature, which would
defeat the electoral process. We would now indicate some of the apparent defects
which were pointed out to us by the counsel for the appellant after giving a
demonstration of the voting machine before us:

“The absence of a provision for identifying the candidate for whom a void vote
has been cast—

() by impersonating a dead voter,
(b) by impersonating an absentee voter,

(c) by the genuine voter who tenders a vote after a vote has been cast in his name
by an impersonator (R.42),

(d) where a vote is void having been cast after closing time (R.43),

(e) where the voter has cast votes in more than one booth in the same constituency
(S. 62 (2)).



() where the voter has cast two votes in two constituencies (S. 63 (3)),
() where the voter is disqualified under Section 16 of the Act (Section 62 (4)),

(h) where an elector marks a ballot paper wrongly for a candidate, he loses the
right to get a fresh ballot paper for casting his vote correctly (R. 41).

The provisions of Section 100 (1) (d) and more so Section 101 (a) and (b) under
which by excluding the void votes or votes cast as a result of corrupt practices any
other candidate can be declared duly elected as the true representative of the
constituency.”

37. On the other hand, a number of advantages which could be obtained by
using the mechanical process were pointed out by the respondent, the sum and
substance of which was that despite some defects the electoral process would be
expeditious and would cut out a number of delays or mistakes committed at various
stages. The fact, however, remains that if the mechanical process is adopted, full and
proper training will have to be given to the voters which will take quite some time.
However, we refrain from making any comments on either the defects or
advantages of voting machines because it would be for the Legislature and the
Government, if it revises its decision at one time or the other, to give legal sanction
to the direction given by the Commission. For these reasons, it is not necessary for
us to go into the very detailed notes of arguments submitted by the parties in respect
of this aspect of the matter.

38. Lastly, it was argued by the counsel for the respondents that the appellant
would be estopped from challenging the mechanical process because he did not
oppose the introduction of this process although he was present in the meeting
personally or through his agent. This argument is wholly untenable because when
we are considering a constitutional or statutory provision there can be no estoppel
against a statute and whether or not the appellant agreed or participated in the
meeting which was held before introduction of the voting machines, if such a process
IS not permissible or authorised by law he cannot be estopped from challenging the
same.

39. For the reasons given above, we allow the appeal, set aside the election of the
respondent with respect to the 50 polling stations where the voting machines were
used and we direct a repoll to be held in these 50 polling stations. We, however, do
not touch or disturb the results of the votes secured in the other 34 polling stations
which was done in accordance with law, viz., the use of ballot papers. After the
repoll, the result of the election would be announced afresh after taking into account
the votes already secured by the candidates, including the Respondent. We make no
order as to costs.

40. In course of argument, Mr. Sen for the Commission informed us that at
eleven elections held under the Act, the mechanical device was used and in nine, no
challenge has been raised. It follows that our judgment will not affect those nine
elections in any manner.

Appeal allowed



SUPREME COURT OF INDIA"

Civil Appeal N0.2182 (NCE) of 1984¢
(Decision dated 25.4.1984)

Election Commission of India .. Appellant
Vs.
State of Haryana .. Respondent
SUMMARY OF THE CASE

The Election Commission decided to hold a bye-election to the Haryana
Legislative Assembly from Taoru Assembly Constituency in 1984. It decided to issue
the notification calling the bye-election on 18th April, 1984. The State of Haryana,
however, wrote to the Commission that the law and order situation in the
constituency was not conducive to the holding of free and fair election and wanted
the bye-election to be postponed. The Commission did not agree with the
assessment of the State Government as to the law and order situation in the
constituency and went ahead with its planned schedule of calling the bye-election on
18th April, 1984. The State Government approached the Punjab and Haryana High
Court on 17th April, 1984 and obtained an ex-parte order from the High Court
staying issuance and publication of the Commission’s notification on 18th April,
1984,

Aggrieved by the order of the Punjab and Haryana High Court, the Election
Commission approached the Supreme Court on 18th April 1984. The Supreme
Court, appreciating the urgency of the matter, heard the Commission’s appeal in
the afternoon of 18th April, 1984 and suspended the operation of the High Court’s
state Order. Subsequently, the Supreme Court heard the matter at length on
several days and ultimately by a majority judgment ( 4:1) struck down the High
Court’s Order, holding that the High Court was not justified in substituting its own
opinion for that of an authority (Election Commission) duly appointed for specific
purpose by the law and the Constitution. The apex Court also held that though the
State Government was in the best position to assess the law and order situation in
the State, the ultimate decision as to whether it was possible and expedient to hold
the election at any given point of time must rest with the Election Commission.

(A) Constitution of India, Arts. 226 and 324 — Ex parte order — Bye-election to
Legislative Assembly seat — Election Commission fixing date and proposing to issue
notification — State Government challenging order before H.C. — Grant of ex parte
order staying issue of notification is illegal. Order dated 17-4-1984 (Punj and Har),
Reversed. ( (i) Ex parte order — Legality; (ii) Election — Notification — Stay of Ex
parte order).



The widely prevalent practice of parties obtaining ex parte order has to be
disapproved when they can give prior intimation of the proposed proceedings to the
opposite side, without much inconvenience or prejudice. When the public
authorities do so, it is all the more open to disapprobation. In the instant case, the
parties have taken a tooth for a tooth. The Government of Haryana obtained an ex
parte order from the High Court when it could easily have given prior intimation of
the intended proceedings to the Election Commission of India. The latter is
constitutionally identifiable, conveniently accessible and easily available for being
contacted on the most modern systems of communication. The Election Commission
of India, too, rushed to the Supreme Court without informing the Government of
Haryana that it proposes to challenge the order of the High Court and to ask for
stay of that order. The Government of Haryana is also identifiable and accessible
with the same amount of ease. Order dated 17-4-1984 (Punj & Har), Reversed.

(Para 6)

(B) Constitution of India, Arts. 226 and 324 — Representation of the People Act (43
of 1951), Ss. 30, 56 and 150 — Proposed bye-election to Legislative Assembly seat in
State — lIssue of notification — Controversy over position of law and order in State
between State Govt. and Election Commission — Stay of issue of notification by High
Court is illegal. Order dated 17-4-1984 (Punj & Har), Reversed, (Election —
Postponement).

(Per Majority M.P. Thakkar, J. Contra):

The difference between the Government of Haryana and the Chief Election
Commission centres round the question as to whether the position of law and order
in the State of Haryana is such as to make it inexpedient or undesirable to hold the
proposed by-election at this point of time. The Government of Haryana is
undoubtedly in the best position to assess the situation of law and order in areas
within its jurisdiction and under its control. But the ultimate decision as to whether
it is possible and expedient to hold the elections at any given point of time must rest
with the Election Commission. Arbitrariness and mala fides destroy the validity and
efficacy of all orders passed by public authorities. It is therefore necessary that on
an issue like the present, which concerns a situation of law and order, the Election
Commission must consider the views of the State Government and all other
concerned bodies or authorities before coming to the conclusion that there is no
objection to the holding of the elections at this point of time.

(Para 8)

In the instant case the correspondence between the Chief Secretary of Haryana
and the Chief Election Commissioner shows that the latter had taken all the
relevant facts and circumstances into account while taking the decision to hold the
by-election to a Constituency in accordance with the proposed programme. The
situation of law and order in Punjab and, to some extent, in Haryana is a fact so
notorious that it would be naive to hold that the Election Commission is not aware
of it. There is no doubt that the Election Commission came to its decision after
bearing in mind the pros and cons of the whole situation. It had the data before it. It
cannot be assumed that it turned a blind eye to it. In these circumstances, it was not
in the power of the High Court to decide wheather the law and order situation in the
State of Punjab and Haryana is such as not to warrant or permit the holding of the



by-election. Order dated 17-4-1984 (Punj & Har), Reversed; (1982) 2 SCC 218, Rel.
on.

(Para7)

It would be open to the Chief Election Commissioner to review his decision as to
the expediency of holding the poll on the notified date. In fact, not only would it be
open to him to reconsider his decision to hold the poll as notified, it is plainly his
duty and obligation to keep the situation under constant scrutiny so as to adjust the
decision to the realities of the situation. All the facts and circumstances, past and
present, which bear upon the question of the advisability of holding the poll on the
notified date have to be taken into account and kept under vigil. That is a
continuing process which can only cease after the poll is held. Until then, the
Election Commission has the locus, for good reasons, to alter its decisions. AIR 1974
SC 1218, Rel. on.

(Para9)

Further, the circumstance that the High Court has the knowledge of a fact will
not justify the substitution by it of its own opinion for that of an authority duly
appointed for a specific purpose by the law and the Constitution. Different people
hold different views on public issues, which are often widely divergent. Even the
Judges. A Judge is entitled to his views on public issues but he cannot project his
personal views on the decision of a question like the situation of law and order in a
particular area at a particular period of time and hold that the Election Commission
is in error in its appraisal of that situation.

(Para 10)
Cases Referred: Chronological Paras
(1982) 2 SCC 218: 1982 UJ (SC) 371 7,8,14,15
AIR 1974 SC 1218 : (1974) 3 SCR 738 9
JUDGMENT

Present:- Chandrachud, C.J., V.D. Tulzapurkar, R.S. Pathak, D.P.
Madan and M.P. Thakkar, JJ.*

CHANDRACHUD, C. J. (for himself and on behalf of V.P. TULZAPURKAR, R.S.
PATHAK AND D.P. MADON, JJ.):— We had passed an interim order on April 18,
suspending the operation of the order passed by the High Court of Punjab &
Haryana, on April 17, 1984. The High Court, by its aforesaid order, had stayed the
issuance and publication of the notification by the Election Commission of India
under Ss. 30, 56 and 150 of the Representation of the People Act, 1951. We had
directed that the special leave petition should be listed before us the next day for
considering whether the interim order should be confirmed.

2. On February 28. 1984, this Court gave a judgment in Civil Appeal No. 5501 of
1983, setting aside the election of the returned candidate from the 59-Taoru
Assembly Constituency in Haryana. As a result of that judgment, a vacancy arose in
the Legislative Assembly of the State of Haryana from that Constituency. On April
6, 1984, the Election Commission of India sent a message to the Chief Secretary,
Haryana, who is the Chief Electoral Officer for the State of Haryana, informing him



that the Commission had fixed a certain programme for holding the by-election to
the Taoru Constituency. According to that programme, the notification under S.150
of the Representation of the People Act, 1951, was to be issued on April 18. 1984, the
last date for filing nominations is April 25, 1984, while the date of poll is May 20,
1984. The Election Commission fixed an indentical programme for filling 23 other
vacancies in the legislative assemblies of Andhra Pradesh, Karnataka and West
Bengal.

3. On April 7, 1984, the Election Commission received a telex message from the
Chief Secretary, Government of Haryana, conveying the request of the Haryana
Government that the proposed by-election should be held along with the general
elections to the Lok Sabha, which are due later this year. On April 11, 1984, the
Chief Secretary wrote a letter to the Chief Election Commissioner renewing the
aforesaid request for two reasons:

(1) The next general election to the Haryana Vidhan Sabha is due in May, 1987
and since the Taoru vacancy had occurred recently on February 28, 1984, there was
no immediate necessity to fill it; and

(2) deferring the by-election would save time, labour and expense.

On April 12, 1984, the Election Commission informed the Chief Electoral
Officers by a telex message that it had decided to adhere to the programme of by-
elections to 24 vacancies in their respective jurisdictions. The telex message
mentioned specifically that the Commission had taken into consideration the replies
received by it from various State Govts. and their Chief Electoral Officers on the
guestion of holding the elections as proposed. On the same date i.e. April 12, 1984,
copies of notifications to be published on April 18, 1984 in the Haryana Gazette
were sent to the Chief Electoral Officer of Haryana. By a separate communication
of the same date, the Commission informed all the political parties about the
programme fixed by it for holding the by-elections. A press note was also issued to
the same effect on the same date.

4. The Chief Secretary, Haryana, met the Chief Election Commissioner on April
14 and explained to him personally why it was neither advisable nor possible to hold
the by-election to the Taoru seat as proposed by the latter. On April 16, the Chief
Secretary wrote a letter to the Chief Election Commissioner reiterating the view of
his Government. He added in that letter that it would not be possible to hold the
election during the proposed period because, the neighbouring State of Punjab was
going through a serious problem of law and order, that there was a dispute
regarding territorial adjustment and division of waters between the State of
Haryana and the Akali Party in Punjab, that the said dispute was used by the Akali
Party for stepping up terrorist activities, that the terrorists had attacked persons
occupying high public offices, that there was a serious threat to the lives of many
important persons in Haryana, that public meetings had been banned by the
District Magistrate under Section 144 of the Criminal Procedure Code and that the
situation in the State was such that it would not be possible to hold public meetings
for election purposes for a few months. On April 17, the Chief Election
Commissioner replied to the Chief Secretary’s letter of April 16 by saying that the
Commission had taken the decision to hold the by-election after taking into
consideration all factors, that it was not clear how the Constituency of Taoru in
Gurgaon, which is about 35 kilometers from Delhi, and which is quite far away from
Punjab would have any fallout of the Punjab situation and that the political parties



who were duly informed of the proposed election programme had not opposed the
holding of the by-election at this point of time. On the same date that the Chief
Election Commissioner wrote the aforesaid letter, the Government of Haryana filed
a writ petition in the High Court of Punjab and Haryana and obtained an exparte
order, which is impugned in this special leave petition.

5. We passed the interim order on April 18 after hearing a fairly long and
exhaustive argument from Shri Siddhartha Shankar Ray who appeared on behalf of
the appellant, the Election Commission of India, and the learned Additional
Solicitor General who appeared on behalf of the respondent, the State of Haryana.
We heard further arguments of the parties on the 19th, Shri Asoke Sen appearing
for the respondent. Since the matter raises questions of general public importance,
we grant special leave to appeal to the petitioner.

6. We often express our disapproval of the widely prevalent practice of parties
obtaining ex parte orders when they can give prior intimation of the proposed
proceedings to the opposite side, without much inconvenience or prejudice. When
the public authorities do so, it is all the more open to disapprobation. But here, the
parties have taken a tooth for a tooth. The Government of Haryana obtained an ex
parte order from the High Court when it could easily have given prior intimation of
the intended proceedings to the Election Commission of India. The latter is
constitutionally identifiable, conveniently accessible and easily available for being
contacted on the most modern systems of communication. The Election Commission
of India, too, rushed to this Court on the 18th without informing the Government of
Haryana that it proposes to challenge the order of the High Court and to ask for
stay of that order. The Government of Haryana is also identifiable and accessible
with the same amount of ease. We do hope that the smaller litigants will not form
the belief that the bigger ones can get away with such lapses. Were it not for the fact
that this matter brooked no delay, we would have hestitated to pass any interim
order without the appellant giving prior intimation of its proposed action to the
respondent.

7. As stated earlier, notifications setting the election process in motion were to be
issued on April 18. One day before that, the State Government approached the High
Court in a hurry, asking it to stay the election process, which the High Court has
done. This Court held in the West Bengal Poll case, A.K.M. Hassan Uzzaman v.
Union of India, (1982) 2 SCC 218, that the imminence of the electoral process is an
important factor which must guide and govern the passing of orders in the exercise
of the High Court’s writ jurisdiction and that, the more imminent such process, the
greater ought to be the reluctance of the High Court to take any step which will
result in the postponement of the elections. We regret to find that far from showing
any reluctance to interfere with the programme of the proposed election, the High
court has only too readily passed the interim order which would have had the effect
of postponing the election indefinitely. Considering that the election process was just
round the corner, the High Court ought not to have interfered with it. The non-
speaking order passed by it affords no assistance on the question whether there
were exceptional circumstances to justify that order.

8. The fact that the election process was imminent is only one reason for our
saying that the High Court should have refused its assistance in the matter. The
other reason for the view which we are taking is provided by the very nature of the
controversy which is involved herein. The difference between the Government of



Haryana and the Chief Election Commission centres round the question as to
whether the position of law and order in the State of Haryana is such as to make it
inexpedient or undesirable to hold the proposed by-election at this point of time.
The Government of Haryana is undoubtedly in the best position to assess the
situation of law and order in areas within its jurisdiction and under its control. But
the ultimate decision as to whether it is possible and expedient to hold the elections
at any given point of time must rest with the Election Commission. It is not
suggested that the Election Commission can exercise its discretion in an arbitrary or
mala fide manner. Arbitrariness and mala fides destroy the validity and efficacy of
all orders passed by public authorities. It is therefore necessary that on an issue like
the present, which concerns a situation of law and order, the Election Commission
must consider the views of the State Government and all other concerned bodies or
authorities before coming to the conclusion that there is no objection to the holding
of the elections at this point of time. On this aspect of the matter, the
correspondence between the Chief Secretary of Haryana and the Chief Election
Commissioner shows that the latter had taken all the relevant facts and
circumstances into account while taking the decision to hold the by-election to the
Taoru Constituency in accordance with the proposed programme. The situation of
law and order in Punjab and, to some extent, in Haryana is a fact so notorious that
it would be naive to hold that the Election Commission is not aware of it. Apart
from the means to the knowledge of the situation of law and order in Punjab and
Haryana, which the Election Commission would have, the Chief Secretary of
Haryana had personally apprised the Chief Election Commissioner as to why the
State Government was of the view that the elections should be postponed until the
Parliamentary elections. We see no doubt that the Election Commission came to its
decision after bearing in mind the pros and cons of the whole situation. It had the
data before it. It cannot be assumed that it turned a blind eye to it. In these
circumstances, it was not in the power of the High Court to decide whether the law
and order situation in the State of Punjab and Haryana is such as not to warrant or
permit the holding of the by-election. It is precisely in a situation like this that the
ratio of the West Bengal Poll case (1982) 2 SCC 218 would apply in its full rigor.

9. We must add that it would be open to the Chief Election Commissioner, as
held in Mohd. Yunus Saleem v. Shiv Kumar Shastri, (1974) 3 SCR 738, 743-744
(AIR 1974 SC 1218 at pp. 1221-1222) to review his decision as to the expediency of
holding the poll on the notified date. In fact, not only would it be open to him to
reconsider his decision to hold the poll as notified, it is plainly his duty and
obligation to keep the situation under constant scrutiny so as to adjust the decision
to the realities of the situation. All the facts and circumstances past and present,
which bear upon the question of the advisability of holding the poll on the notified
date have to be taken into account and kept under vigil. That is a continuing process
which can only cease after the poll is held. Until then, the Election Commission has
the locus, for good reasons, to alter its decision. The law and order situation in the
State, or in any part of it, or in a neighbouring State, is a consideration of vital
importance for deciding the question of expediency or possibility of holding an
election at any particular point of time. We are confident that the Chief Election
Commissioner, who is vested with important duties and obligations by the
Constitution, will discharge those duties and obligations with a high sense of
responsibility, worthy of the high office which he holds. If he considers it necessary,
he should hold further discussions with the Chief Electoral Officer of Haryana and



consult, once again, leaders of the various political parties on the question whether it
is feasible to hold the poll on the due date. On an important issue such as the
holding of an election, which is of great and immediate concern to the entire
political community, there can be no question of any public official standing on
prestige, an apprehension which was faintly projected in the State's arguments. A
sense of realism, objectivity and non-alignment must inform the decision of the
Election Commission on that issue.

10. It was urged that the High Court of Punjab and Haryana would have a fair
and clear understanding of the happenings in Punjab and their repercussions in
Haryana, which would justify its interference with the decision of the Election
Commission to hold the by-election now. The first part of this argument need not be
disputed and may even be accepted as correct. Indeed, every citizen of this country
who has some degree of political awareness, would have a fair idea of the situation
in Punjab and its impact on the even flow of life in the neighbouring State of
Haryana. But the second part of the argument is untenable. The circumstance that
the High Court has the knowledge of a fact will not justify the substitution by it of
its own opinion for that of an authority duly appointed for a specific purpose by the
law and the Constitution. Different people hold different views on public issues,
which are often widely divergent. Even the Judges. A Judge is entitled to his views
on public issues but the question is whether he can project his personal views on the
decision of a question like the situation of law and order in a particular area at a
particular period of time and hold that the Election Commission is in error in its
appraisal of that situation. We suppose not.

11. For these reasons, we confirm the interim order which was passed by us on
April 18, allow this appeal and set aside the High Court's order of April 17. Unless
otherwise directed by the Chief Election Commissioner, the election programme will
have to go through as already notified.

12. There will be no order as to costs.

THAKKAR, J. (Minority view):—13. Holding of a by-election to fill even a single
vacancy at the earliest date is an extremely desirable end in a democratic
framework. Even so if such circumstances exist, and a reasonable prognosis can be
bona fide made, that holding the by-election for filling up that vacancy, is fraught
with grave danger, not only to the lives of election officers, candidates as also
political leaders addressing election meetings, as also of voters, and poses a grave
danger which altogether outweighs the advantage of holding the election along with
the by-elections in other States, should the matter not engage very serious attention
of the Election Commission? Not even when it is shown that having regard to the
sensitive and explosive situation it was likely to worsen a situation which was
already worse? More so when all that was to be gained by holding the by-election as
proposed was to be able to hold it along with other by-elections on the same day as
in other States which had by itself no significance or virtue. And if the Election
Commission without due deliberation summarily turns down the request to defer
the election programme for that by-election even by a few days in such
circumstances, can the High Court be faulted for passing an ad interim order, which
has the result of postponding the election, not for an indefinite period, but for a few
days till the parties are heard? Is the order passed by the High court in such
circumstances so gross that instead of allowing the High court to confirm it or
vacate it, upon the other side showing cause, this Court should invoke the



jurisdiction under Article 136 of the Constitution of India to set it aside? More
particularly when the consequence would be no more serious than this, namely, that
the by-election cannot be held (there is no virtue in doing so) on the same day along
with other by-elections.

14. That the High Court has the power to issue a direction or order which has
the effect of postponing an election if the situation so demands would appear to be
the law declared by a five-judge Constitution Bench presided over by the learned
Chief Justice who presides over this Bench as well. In A.K.M. Hassan Uzzaman v.
Union of India and Lakshmi Charan Sen v. A.K.M. Hassan Uzzaman, (1982) 2 SCC
218 the conclusions are recorded in the operative order dated March 30, 1982,
reading as under:

“1. The transferred case and the appeals connected with it raise important
guestions which require a careful and dispassionate consideration. The hearing of
these matters was concluded four days ago, on Friday, the 26th. Since the judgment
will take some time to prepare, we propose, by this Order, to state our conclusions
on some of the points involved in controversy:

(1) The High Court acted within its jurisdiction in entertaining the writ petition
and in issuing a rule nisi upon it, since the petition questioned the vires of the laws
of election. But, with respect, it was not justified in passing the interim orders dated
February 12 and 19, 1982 and in confirming those orders by its judgment dated
February 25, 1982. Firstly, the High Court had no material before it to warrant the
passing of those orders. The allegations in the writ petition are of a vague and
general nature, on the basis of which no relief could be granted. Secondly, though
the High Court did not lack the jurisdiction to entertain the writ petition and to
issue appropriate directions therein, no High Court in the exercise of its powers
under Article 226 of the Constitution should pass any orders, interim or otherwise,
which has the tendency or effect of postponing an election, which is reasonably
imminent and in relation to which its writ jurisdiction is invoked. The imminence of
the electoral process is a factor which must guide and govern the passing of orders
in the exercise of the High Court's writ jurisdiction. The more imminent such
process, the greater ought to be the reluctance of the High Court to do anything, or
direct anything to be done, which will postpone that process indefinitely by creating
a situation in which, the Government of a State cannot be carried on in accordance
with the provisions of the Constitution. India is an oasis of democracy, a fact of
contemporary history which demands the Courts the use of wise statesmanship in
the exercise of their extraordinary powers under the Constitution. The High Courts
must observe a self-imposed limitation on their power to act under Article 226, by
refusing to pass orders or give directions which will inevitably result in an indefinite
postponement of elections to legislative bodies, which are the very essence of the
democratic foundation and functioning of our Constitution. That limitation ought to
be observed irrespective of the fact whether the preparation and publication of
electoral rolls are a part of the process of ‘election’ within the meaning of Article
329 (b) of the Constitution. We will pronounce upon that question later in our
judgment.

2 X X X
3) X X X



2. For these reasons and those which we will give in our judgment later, we
dismiss the writ petition filed in the Calcutta High Court which was transferred for
disposal to this Court. All orders, including interim orders, passed by the Calcutta
High Court are hereby set aside. Civil Appeals 739 to 742 of 1982 will stand
disposed of in the light of the dismissal of the writ petition, out of which they arise.

3. X X X
4. X X X

Does Hassan's case enjoin that no such interim order can ever be passed by the
High Court?

15. The relevant extract from the conclusion recorded in Hassan's case has been
reproduced hereinabove. Of course, the exact parameters of the decision and the
true ratio cannot be known till the judgment containing reasons is born. As on today
no one can predict what exactly will be decided by the Court in Hassan's case when
the judgment eventually comes to be pronounced (who can make a guess about the
colour or shade of the eyes of a child which is yet to be born?) But it can be
reasonably said that the following extract (1982) 2 SCC 218 (219):

“The imminence of the electoral process is a factor which must guide and govern
the passing of orders in the exercise of the High Court’s writ jurisdiction. The more
imminent such process, the greater ought to be the reluctance of the High Court to
do anything, or direct anything to be done, which will postpone that process
indefinitely by creating a situation in which, the Government of a State cannot be
carried on in accordance with the provisions of the Constitution.”

Warrants the view that Hassan's case does not enjoin that an interim order of
such a nature can never be passed in any situation. If that were not so, the Court
would not have said (1) that imminence of electoral process is a factor which must
guide and govern the passing of orders (meaning thereby that while such orders can
be passed this factor must be accorded due consideration) and (2) that “more
imminent such process, the greater ought to be the reluctance of the High Court to
do anything or direct anything to be done which will postpone the process
indefinitely” (which means it must be done only with reluctance when elections are
imminent). The aforesaid statement of law made in the context of *general
elections” does not warrant the view that Hassan's case enjoins that an election
programme cannot be postponed even for a few days even in the case of a by-
election, whatever be the situation, and whatever be the circumstances, in which the
High Court is called upon to exercise its jurisdiction. It is therefore not
unreasonable to proceed on the premise that even according to Hassan's case the
court has the power to issue an interim order which has the effect of postponing an
election but it must be exercised sparingly (with reluctance) particularly when the
result of the order would be to postpone the installation of a democratically elected
popular government. The portion extracted from the operative order in Hassan's
case brought into focus a short while ago which adverts to “imminence of elections”
and to “directions which will inevitably result in indefinite postponement of
elections to legislative bodies which are the very essence of the democratic functions
of our Constitution” leaves no room for doubt that the observations were being
made in the context of the expiry of the term of legislature as envisioned by Article
172 of the Constitution of India and consequential general elections for such



legislature. This must be so because the legislature would stand dissolved on the
expiry of the term, and a new legislature has to be elected. It is in this context
(presumably) that a reference is made to “imminence of elections”. For a by-election
like the one we are concerned with, there can be no question of “imminence” or
“indefinite postponement of elections” which would stall the installation of a
democratically elected government. It is no body's case that the party position was
such that the result of the election to this vacant seat would have tilted the majority
one way or other. No oblique motive has even been hinted at. The High Court was
therefore not unjustified in proceeding on the assumption that it had such a power.

Does the ad interim order passed by the High Court merit being upturned in
exercise of the jurisdiction under Article 136 of the Constitution of India?

16. The only question which arise is whether the present was a case where the
High Court could not have granted the ad interim order. Be it realized that if the
High court had not granted the order and the Election Commission had not chosen
to appear on or before April 18, 1984 the High Court would have perhaps become
powerless to pass any order, whatever be the justification for it, as the “electoral-
process” would have actually commenced. Can the High court then be faulted for
passing the impugned order faced as it was by an unprecedented situation like the
present? On the one hand, the Election Commission appeared to have been
altogether oblivious to the dimension as regards the bonafide apprehension
pertaining to the life and security of the National leaders who might address public
meetings, the candidates, the officers engaged in election work, and the voters. The
danger was further aggravated in the face of open threats held out to the lives of the
National leaders of different political parties. What is more, the Election
Commission has shown total unawareness of the circumstance that public meetings
were prohibited under Section 144 of the Code of Criminal Procedure in the
constituency going to the polls. On the other hand the only consequence of granting
a stay would have been to postpone the election programme by a few days in the
event of the Election Commission not choosing to appear in the Court (to show
cause why the ad interim order should not be made absolute) on or before April 18,
1984 which was the scheduled date for issuance of the notification announcing the
election programme. The Election Commission could have appeared before the
High Court and got the stay vacated in time instead of approaching this Court by
way of the present appeal by Special Leave. The Election Commission could not
have failed to realise that no serious consequence would have flowed from the
impugened order even if stay was vacated, not immediately, but a few days later,
for, it was only a by-election to one single seat of no significance which would not
have resulted in postponement of the installation of an elected government. Worse
come to worse, the by election could not have been held along with by-elections in
other States on the 'same’ day. The Election Commission has not been able to show
what possible detriment would have been suffered if the by-election could not have
been so held on that particular day. If the High Court was prima facie satisfied that
the Election Commission had failed to take into account vital matters and appeared
to have acted on non-consequential considerations, and had acted arbitrarily in
turning down the request of the State Government as also the Chief Electoral
Officer of Haryana, why could the High Court not grant a stay? And should this
Court interfere in such a fact-situation? Learned Counsel for the Election
Commission, though repeatedly requested, is unable to point out either from the



affidavit filed on 18th, or from the additional affidavit filed on the 19th, that the
aforesaid factors were taken into reckoning by the Commission. It is not stated that
these factors do not exist or have been invented by the State Government with any
oblique motive. The contents of the affidavit filed by the Election Commission reveal
that it was altogether oblivious to all the relevant factors recounted earlier. There is
nothing to show that a single factor was present on its mental screen. The Election
Commission has not apprised the Court as to how and why any or all of these
factors were considered to be immaterial. No inkling is given as to how the Election
Commission thought that the problems could be overcome. By what process of self-
hypnotism did the Election Commission convince itself that free and fair elections
could be held even when public meetings were banned in the constituency? How,
and by what process of ratiocination did the Election Commission convince itself
that free elections could be held in a situation where the candidates would consider
it hazardous to contest or to indulge in election propaganda, and even voters would
be afraid to vote? If the Election Commission had any idea as to how the hurdles
could be crossed and problem resolved, it has chosen not to reveal its perception of
the matter. The Election Commission perhaps has good answers. But the silence is
the only answer which has been given by the Commission as also its counsel on this
aspect. “I know my job and it is none of the business of the Courts” seems to be the
attitude. All that has been stated by the learned counsel for the Commission is that
every thing was considered (without even disclosing the content of the expression
‘everything’). Counsel has of course set up an alibi by saying that affidavits had to
be prepared by burning mid-night oil. But in that case the concentration would have
been on everything of importance and what was the essence of the matter could not
have been overlooked or forgotten. And if it has escaped attention, the conclusion is
inevitable that the Election Commission had not attached due importance and
weightage to the basic problem and had not applied itself seriously to a serious
problem.

17. The fact is established that the Chief Secretary and the Chief Election Officer
of Haryana, had personally apprised the Chief Election Commissioner of the
prevailing situation sometime before 14th April, 1984. The Election Commission has
not even disclosed this fact in the petition or in the additional affidavit. Nor has the
Election Commission apprised us as to what transpired at the meeting. The Election
Commission has been less than candid even to this Court. No doubt the Chief
Election Commissioner is holding a responsible post. But that does not make him
infallible or render his decision or act any the less arbitrary if he has failed to
inform himself of all the relevant factors and has failed to direct his attention to the
core problem. It is no doubt true that theoretically the Election Commission can still
postpone the polling, if it is so minded. But should the Court remain a passive
spectator in this extraordinary situation and leave the Nation to the mercy of an
individual, however high be his office, when it is evident that he has secluded
himself in his ivory tower and has shut his eyes to the realities of the situation and
closed his mind to the prognosis of the matter. The Court can certainly satisfy itself
whether the Election Commissioner had kept his eyes, ears and mind open, and
whether he was able to show that all relevant factors including the consideration as
to what advantage was to be secured as against the risk to be faced, entered into his
reckoning. If this is not shown to have been done, as in the present case, his decision



is vitiated and the Court need not feel helpless. The High Court was therefore fully
justified in passing the impugned order. Appeal is accordingly dismissed.

Appeal allowed

SUPREME COURT OF INDIA"

Civil Appeal Nos. 652 and 653 (NCE) of 1985
(Decision dated 1.3.1985)

Samarath Lal .. Appellant
Vs.

The Chief Election Commissioner and Others .. Respondents

and

Chief Electoral Officer .. Appellant
Vs.

Khem Raj and Others .. Respondents

SUMMARY OF THE CASE

At the general election to the Rajasthan Legislative Assembly in 1985, Shri
Samarath Lal was allotted the symbol ‘Lotus’ in one of the Assembly Constituencies
,on the basis that he was the official candidate Bharatiya Janata Party. A writ
petition was filed before the Rajasthan High Court by one of the rival candidates,
claiming that he, and not Shri Samarath Lal, was the official of the candidate of
Bharatiya Janata Party. The High Court accepted the contention of the petitioner
and directed that the symbol ‘Lotus’ be allotted to him.

Aggrieved by the order of the High Court, Shri Samarath Lal filed the present
appeal before the Supreme Court. The Supreme Court allowed the appeal and set
aside High Courts’s Order, holding that the High Court had no jurisdiction to
interfere in the matter in view of Article 329 (b) of the Constitution.

ALLOTMENT OF SYMBOL—Symbol "Lotus"—Allegation of allotment to a wrong
candidate of Bharatia Janata Party—Stay Order by High Court on operation of order of
allotment—Bar on Interference by Court—Constitution of India—Article 329(b).

On a writ petition filed by an aggrieved candidate, the Division Bench of the
High Court of Rajasthan, stayed the operation of the allotment of reserve symbol
"Lotus" to a candidate held by the Election Commission as the official candidae of
the Bharatiya Janata Party.

JUDGMENT
Present:- D.A. Desai and A.N. Sen Jd.




On appeal, the Supreme Court reversed the order of the High Court vacatig the stay
and HELD—

That Order (of the High Court) runs in the face of the text of the Constitution
(See Article 329-B) and the view expressed by this Court in at least three cases, too
well-known to cite, namely, the West Bengal Poll Case, the Haryana Poll Case and
the Assam Elections Case.The Election Commission having alloted the symbol of
""Lotus™ to be appellant Samarath Lal on the basis that he is the official candidate of
the Bharatiya Janata Party, the Division Bench could not have interfered with that
order by staying its operation. We wish that the learned Judges had realised the
enormous inconvenience, expense and confusion which their order is calculated to
produce. The elections are only a couple of days away and we understand, the ballot
papers showing ""Lotus' as the symbol of the appellant and the ""Bicycle™ as the
symbol of the contending respondent No. 4 have been already printed. Respondent 4
has to be content with the "'bicycle™. The Lotus belongs to the appellant.

CIVIL APPEAL NOS. 652 AND 653 (NCE) OF 1985
ORDER
Special leave Granted.

Having considered the relevant facts of the case to which our attention has been
drawn by learned council for both the sides and the Attorney General, we find it
impossible to uphold the order dated February 27th, 1985 passed by the Division
Bench of the High Court. That Order runs in the face of the Court of the
Constitution (Sec. Article 329b) and the view expressed by this Court in at least
three cases, too well known to cite, namely the West Bengal Poll case, the Haryana
Poll case and the Assam elections case. The Election Commission having allotted the
symbol of 'Lotus’ to the appellant Samarath Lal on the basis that he is the official
candidate of the Bharatiya Janata Party, the Division Bench could not have
interfered with that order by staying its operation. We wish that the learned Judges
had realised the enormous inconvenience, expense and confusion which their order
is calculated to produce. The elections are only a couple of days away and, we
understand, the ballot papers showing 'Lotus as the symbol of the appellant and the
‘Bicycle' as the symbol of the contending respondent No. 4 have been already
printed.

Respondent 4 has to be content with the bicycle. The Lotus belongs to the
appellant.

Accordingly, we set aside the judgement and the interim order of the Division
Bench of the High Court dated February 27th, 1985 and contends the order of the
learned Single Judge of the High Court dated february 21st, 1985. The Writ Petition
filed in the High Court by respondent 4 stands dismissed.

The appeal will stand disposed of in terms of this order. There will be no order
as to costs.

Appeal upheld.
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SUMMARY OF THE CASE

On the eve of the general election to the West Bengal Legislative Assembly in
1982, a writ petition was filed before the Calcutta High Court that the electoral rolls
in the State of West Bengal had not been properly revised for the purposes of the
said general election and that the rolls should be revised afresh before the general
election. A learned single Judge of the Calcutta High Court gave some interim
orders on the 12th and 19th February, 1982, which were confirmed by him on 25th
February, 1982. By those orders, the learned single Judge directed that the
instructions issued by the Election Commission should not be implemented by the
Chief Electoral Officer and others, that the revision of electoral rolls be undertaken
de novo, and that no notification be issued under Section 15 (2) of the
Representation of the People Act, 1951 calling the general election to the West
Bengal Legislative Assembly, until the rolls were duly revised. Against these interim
orders, certain appeals were filed by the Election Commission and others and the



writ petition before the High court was transferred by the Supreme Court to it for
disposal.

The Supreme Court, by a majority decision (4:1), allowed the appeals and
dismissed the writ petition before the Calcutta High Court. In this landmark
judgment, the Supreme Court held that the right to be included in the electoral roll
or to challenge the inclusion of any name in the roll is a statutory right conferred on
an individual and not upon any political party. The Supreme Court also held that
the directions of the Election Commission are binding on the Chief Electoral
Officers, even though they may not be treated as if they are law. But the violation of
any such direction does not create any right in any individual to challenge the
election.

The Supreme Court further held that the High Courts should not pass any
orders under Article 226 of the Constitution which would tend to postpone elections
indefinitely. The Court observed that more imminent an electoral process, the
greater ought to be the reluctance of the High Court to do anything or direct
anything to be done which will postpone that process indefinitely and create a
situation in which the Government of a State cannot be carried on in accordance
with the provisions of the Constitution. The High Courts must observe a self-
imposed limitation on their powers to act under Article 226 by refusing to pass
orders or give directions which will inevitably result in indefinite postponement of
elections to Legislative bodies.

(A) Registration of Electors Rules (1960), R. 20 — Right to be included in electoral
roll or to challenge includion of any name in the roll — It is a right conferred on individual
and not on political party—(Consititution of India, Art. 226)

The right to be included in the electoral roll or to challenge the inclusion of any
name in the roll is a right conferred upon an individual and not upon any political
party. It must be emphasized that Election laws do not recognize polictical parties
except in rule 11(c) of the Registration of Electors Rules, 1960, the Election Symbols
(Reservation and Allotment Order, 1968, and Explanation 1 to section 77(1) of the
Act of 1951.

(Para 15)

(B) Representation of the People Act (43 of 1950), Ss. 21 and 23 — Registration of
Electors Rules (1960), Rr. 20 and 23 — Election — Claims for inclusion of names and
objections relating to inclusion of certain names, in electoral rolls, not disposed of —
Election not vitiated thereby — It has to be held on basis of electoral roll in force on last
date for making nominations.

Per Majority (Baharul Islam, J. contra) —

The fact that certain claims for inclusion of names in electoral rolls and
objections relating to inclusion of certain names therein are not finally disposed of,
even assuming that they are filed in accordacne with law, cannot arrest the process
of election to the legislature. The election has to be held on the basis of the electoral
roll which is in force on the last date for making nominations.

(Para 20)

The fact that the revision of electoral rolls, either intensive or summary, is
undertaken by the Election Commission does not have the effect of putting the
electoral roll last published in cold storage. The revision of electoral rolls is a
continuous process which has to go on, elections or no elections. Various provisions
contained in S.21 indicate that if an electoral roll is not revised, its validity and



continued operation remain unaffected, at least in a class of cases. That exemplifies
an important principle which applies in the case of electoral rolls Section 21(3) of
the Act of 1950 confers upon the Election commission the power to direct a special
revision of the electoral roll. The proviso to that sub-section also says that until the
completion of the special revision so directed, the electoral roll for the time being in
force shall continue to be in force. That proves the point that Election laws abhor a
vacuum. Insofar as the electoral rolls are concerned, there is never a moment in the
life of a political community when some electoral roll or the other is not in force.
Section 23(3) of the said Act also points in the same direction. It is not suggested that
claims and objections filed in the prescribed form should not be decided promptly
and in accordance with law. But, the important point which must be borne in mind
is that whether or not a revision of an electoral roll is undertaken and, if undertaken
whether or not it is completed, the electoral roll for the time being in force must
held the field. Elections cannot be postponed for the reason that certain claims and
objections have still remained to be disposed of. According to sub-rule(3) of rule 23
of the Registration of Electors Rules, 1960, the ""presentation of an appeal under this
rule shall not have the effect of staying or postponing any action to be taken by the
Registration Officer under rule 22". Rule 22 imposes upon the Registration Officer
the obligation to publish the electoral roll which, together with the list of
amendments, becomes the electoral roll of the constituency. Thus, the fact that an
appeal is pending under rule 23(1) against the decision of a Registration Officer
under Rule 20, 21 or 21A does not constitute an impediment to the publication of
the roll and to the roll, upon such publication, coming into force. Rule 20 provides
for inquiry into claims and objections: Rule 21 provides for inclusion of names
which are left out of the roll owing to inadvertence or error; while, Rule 21A
provides for the deletion of names of dead persons and of persons who cease to be,
or are not, ordinary residents of the particular constituency. Notwithstanding the
fact that the roll contains these errors and they have remained to be corrected, or
that the appeals in respect thereof are still pending, the Registration Officer is under
an obligation to publish the roll by virtue of Rule 22.

(Paras 16 to 19)

(C) Representation of the People Act (43 of 1950), S. 146 — Directions of Election
Commission to Chief Electoral Officers — Not law — Violation thereof — Election is
not rendered invalid.

The directions issued by the Election Commission, though binding upon the
Chief Electoral Officers, cannot be treated as if they are law, the violation of which
could result in the invalidation of the election, either generally, or specifically in the
case of as individual.

(Para 21)

There is no provision in either the Act of 1950 or the Act of 1951 which would
justify the proposition that the directions given by the Election Commission have the
force of law. Election Laws are self-contained codes. One must look to them for
identfying the rights and obligations of the parties, whether they are private citizens
or public officials. Therefore, in the absence of a provision to that effect, it would
not be correct to equate with law, the directions given by the Election Commission
to the Chief Electoral Officers. The Election Commission is, of course, entitled to act
ex debito justitiae, in the sense that, it can take steps or direct that steps be taken
over and above those which it is under an obligation to take under the law. It is,



therefore, entitled to issue directions to the Chief Electoral Officers. Such directions
are binding upon the latter but, their violation cannot create rights and obligations
unknown to the Election Law. To take a simple example, if the Election Commission
issues a directive to a Chief Electoral Officer to invite leaders of political parties for
a meetting to consider their grievances pertaining to the electoral roll, the failure to
hold such a meeting cannot be equated with the failure to comply with the provision
of a law. Leaders of political parties who were asked to be invited by the Election
Commission cannot challenge the process of election on the ground that the
directive issued by the Election Commission was violated by the Chief Electoral
Officer. The question is not whether the directions issued by the Election
Commission have to be carried out by the Chief Electoral Officers and are binding
upon them. The plain answer is that such directions ought to be carried out. The
guestion is whether, the failure on the part of the Chief Electoral Officer to comply
with the directions issued by the Election Commission furnishes any cause of action
to any other person, like a voter or a candidate, to complain of it.
(Para 21)
(D) Constitution of India, Art. 226 — Petition to challenge electoral rolls — High
Court should not pass interim orders which would tend to postpone election to State
Assembly indefinitely which were imminent. (i) Registration of Electors Rules (1960),
R.20 — (ii) Representation of the People Act (43 of 1950), S. 21).
(Para 24)
(E) Representation of the People Act (43 of 1950), S. 21 — Registration of Electors
Rules (1960), R. 20 — Political parties filing claims and objections under R. 20 —
Leaders of parties should be given notices. (Per Baharul Islam, J.)
(Para 37)
(F) Representation of the People Act (43 of 1950), S. 21 — Preparation of electoral
rolls — Enumerators should not be persons affiliated to any political party directly or
indirectly, (Per Baharul Islam, J.)

(Para 38)
(G) Constitution of India, Art, 226 — Mandamus — Inclusion and exclusion of
names in electoral rolls challenged — Affected persons not named — Concerned

electoral registration officers not make parties — Mandamus cannot be issued. (Per
Baharul Islam, J.)

(Para 39)
Cases Referred : Chronological Paras
AIR 1978 SC 851 : (1978) 2 SCR 272 25
AIR 1971 SC 1348 : (1970) 3 SCC 147 25
AIR 1952 SC 64 : 1952 SCR 218 24, 25, 26
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CHANDRACHUD, C.J. (On behalf of himself and Desai, A.P. Sen and
Venkataramiabh, jj. ) (Majority view):—

There are four appeals and a Transferred Case before us. The appeals arise out
of interim orders passed by a learned single judge of the Calcutta High Court on
February 12 and 19, 1982 which were confirmed by him on February 25, 1982.
Those orders were passed in a Writ Petition filed under Article 226 of the
Constitution asking for the writs of mandamus and certiorari, directing that the
instructions issued by the Election Commission should not be implemented by the
Chief Electoral Officer and others; that the revision of electoral rolls be undertaken
de nova; that claims, objections and appeals in regard to the electoral roll be heard
and disposed of in accordance with the rules; and that, no notification be issued
under S. 15(2) of the Representation of the People Act, 1951 calling for election to
the West Bengal Legislative Assembly, until the rolls were duly revised.

2. Transferred Case No. 3 of 1982 is that very writ petition. It was withdrawn for
hearing and final disposal to this Court by an order dated March 4, 1982. That writ
petition was filed by eight persons against the Union of India, the Election
Commission, the Chief Election Commissioner and the Chief Electoral officer, West
Bengal. The writ petitioners, who succeeded in obtaining interim orders from the
High Court are in the array of respondents in the four appeals. Three out of those
appeals are filed by persons who contend that the High Court ought not to have
interfered with the election process which was imminent. The fourth appeal, No. 742
of 1982, is filed by the Election Commission of India, the Chief Election
Commissioner and the Chief Electoral Officer, West Bengal. Their contention is
that the High Court had no juurisdiction to entertain the writ petition by reason of
Art. 329(b) of the Constitution, that the election proces which had already begun
should not have been interfered with by the High Court and that the
recommendation made to the Governor of West Bengal by the Election Commission
under section 15(2) of the Act 1951 was being thwarted by ‘frivolous and baseless’
objections raised by the writ petitioners.



3. The writ petitioners are enrolled as voters in the electoral roll of the West
Bengal Legislative Assembly. The validity of several provisions of the
Representation of the People Act, 1950, the Representation of the People Act, 1951,
the Registration of Electors Rules, 1960, and the Conduct of Election Rules, 1961
was challenged in the writ petition but, it is unnecessary to spend any time over that
matter since, the validity of none of those provisions was questioned before us.
Shorn of that challenge, it is doubtful whether the High Court would have passed
the impugned orders. Be that as it may, what is to be noted is that the points which
are raised for our consideration do not involve the validity of any law and are
restricted to illegalities and irregularities alleged to have been committed by the
Chief Electoral Officer, West Bengal and by the officers subordinate to him in
regard to the preparation of the electoral rolls which would be used for the purposes
of election to the West Bengal Legislative Assembly.

4. The Chief Electoral Officer, by a Circular dated March 12, 1981, asked all the
District Officers and the Sub-Divisional Officers under him to make a de novo
intensive revision of the electoral rolls for the general election to the Legislative
Assembly. West Bengal, without reference to the then existing electoral rolls. The
grievance of the writ petitioners is that the guidelines of instructions issued by the
Chief Electoral Officer were not only not adhered to by the subordinate officers but
were blatantly violated in certain cases. It is alleged, for example, that the exact
extent of the polling areas was not demarcated clearly, no house to house visits were
made and, the names of the members of each household who had attained the age of
21 years on the prescribed date were not recorded in several cases. According to
them, the guidelines issued by the Chief Electoral Officer for a de novo intensive
revision of the electoral rolls are vague, unreasonable and arbitrary, as a result of
which, it would not be possible to hold free and fair elections on the basis of those
rolls.

5. By a Memorandum dated May 12, 1981, which was after the work of the
intensive revision of the electoral rolls had begun, the Election Commission of India
informed the Chief Electoral Officers of all the States and the Union Territories that
its attention was drawn to certain irregularieties in the matter of revision of
electoral rolls and that in many cases, lists pertaining to certain polling booths were
found to be defective. For example, the polling areas covered by the polling booths
were not clearly demarcated, the polling booths were not compact, care was not
taken to ensure that voters belonging to weaker sections or minority communities
would be able to reach the polling booths and that the Commission's instructions
that polling booths should be set up in colonies inhabited by Harijans and other
weaker sections of the society, even though the number of voters may be less than
500, were not carried out appropriately. According to the petitioners, the
instructions issued by the Election Commission were not carried out in the State of
West Bengal. They also contend that the instructions issued by the Chief Election
Commissioner in the Circular dated May 12, 1981 were at variance with the
instructions issued by the Chief Eelctoral Officer, West Bengal on March 12, 1981,
thereby making it difficult for the Electoral Officers to carry out their duly
appointed duties. The petitioners have then referred in the writ petition to
radiograms dated June 21 and July 4, 1981 issued by the Election Commission. It is
contended that the directions issued in those radiograms are arbitrary and illegal
for various reasons.



5A. The further grievance made by the petitioners in the writ petition is that the
preparation of electoral rolls on the basis of polling stations was made arbitrarily
and improperly in that, the total number of voters in several constituencies, after
the house to house enumeration, differed in material particulars from the total
number of voters in the Draft Electoral Roll which was published in the month of
September 1981. It is alleged that the Draft Electoral Rolls were manipulated by
including therein not only Bangladesh Nationals but minors, dead persons and
refugees from Assam who were still living in refugee camps. According to the
petitioners, these infirmities in the electoral rolls were of such a basic and inherent
character that unless a further de novo revision of the electoral rolls was
undertaken, it would be unfair to allow the elections to be held on the basis of the
revised electoral rolls. The revision work of the electoral rolls which was undertaken
in West Bengal could not possibly be finished within the time prescribed since, so
the petitioners say, the State was passing through a difficult period, particularly in
the matter of law and order and because of natural calamities. The infirmities in the
revised electoral rolls which are pointed out by the petitioners may be summed up
as the inclusion of teenagers and aliens therein, exclusion of persons who are
qualified to be enrolled as voters, the incorporation of fictitious entries and mistakes
and distortions in names and surnames. One of the grievances of the petitioners is
that these manipulations in the electoral rolls became possible because of the
deliberate infltration of the CPI (M) members of the Government staff in the
election machinery. It is alleged that complaints relating to individual cases were
sent to the Election Commission but no attention was paid to them.

6. According to he petitioners, the scheme of the Election law and the rules
framed thereunder is so designed that unless all the objections are decided by the
appellate authority and the Registration Officer and the electoral rolls are
correspondingly amended, especially when a de novo revision of the electoral rolls is
directed to be made, it is impermissible to issue a notification under S. 15(2) of the
Act of 1951.

7. Yet another grievance of the petitioners is that nearly 8 lakhs complaints were
filed in regard to the voters lists but no notice was issued to the concerned persons
while deciding those complaints. In a few cases where notices were sent, not enough
time was given to the complainants to appear before the concerned authorities to
make their contentions. Indeed the petitioners so contend the claim of the Election
Commission that it had already looked into most of the complaints was, on the face
of it, exaggerated. Nearly 8 lakhs complaints are alleged to have been filed by the
Indian National Congress by way of a sample survey which related to 100 out of 294
constituencies in the State of West Bengal.

8. The petitioners wind up the writ petition by asserting that the ban imposed by
Article 329 of the Constitution cannot prevent them from filing the writ petition
under Art, 226 since they were not challenging the ‘commencement of polling’.
Their challenge was to the constitutionality of the law relating to elections and the
arbitrary actions on the part of the Election Commission. The writ petition contains
exactly 100 grounds on the basis of which the holding of the impending elections to
the West Bengal Legislative Assembly was challenged. The Election Commission
had declared on February 9, 1982 in a Press Conference that the final voters lists
would be published on March 1, 1982 and that the elections may be held at any time
between April and June 24, 1982.



9. We have set out the case of the petitioners at some length because their writ
petition was withdrawn for disposal by this Court. The merits of the petition are
being considered for the first time here, which makes it necessary to know the state
of pleadings and the nature of the relief claimed in the petition.

10. By their writ petition, the petitioners ask for the following reliefs: (i) That the
Chief Election Commissioner and the Chief Electoral Officer be restrained from
acting, either by themselves or through their subordinates, in pursuance of the
instructions or directions issued by them from time to time: (ii) that they should be
restrained from scoring out any names from the electoral rolls which were finally
published; (iii) that they should be restrained from issuing or publishing any
notification under S. 15(2) of the Act of 1951 without preparing the electoral rolls de
novo, after the disposal of the appeals against orders whereby claims and objections
were decided and (iv) that they should be restrained from holding elections to the
West Bengal Legislative Assembly until the disposal of all the claims, objections and
appeals under the Acts of 1950 and 1951.

11. On February 12, 1982, the learned single Judge of the Calcutta High Court
issued a rule on the writ petition and granted ad interim relief to the petitioners as
prayed for by them. The writ petition was directed to be listed on February 19, 1982
when, after some arguments, the matter was adjourned to February 25. Some time
later, four special leave petitions were filed in this Court against the ad interim
order passed by the learned Judge. On February 23, 1982 certain directions were
issued in one of these special leave petitions by a Bench consisting of three of us,
namely, D.A. Desai J., A.P. Sen J. and Baharul Islam J. It was directed that, since
the High Court was seized of the writ petition and in view of the comity amonst
judicial functionaries, it was better that the High Court completed the hearing by
February 25, 1982. The order proceeded to say: "It is reuested that the writ petition
shall be placed on the Board of the learned Judge on Wednesday, 24th February,
1982 and shall be heard and hearing completed and order pronounced before the
expiry of Thursday, 25th February, 1982........ The learned Judge should proceed to
hear the matter without considering any direction about production of the
documents by the Election Commission or by any parties as that part of the order is
stayed at the instance of Election Commission. The parties are precluded from
making any requests for adjuournment.”

12. The writ petition was called out for hearing before the learned Judge on
February 25, when he directed the respondents to the writ petition to take certain
steps before the issuance of the notification under S. 15(2) of the Act of 1951. In
effect, he confirmed the ad interim order passed on February 12, 1982.

13. We will deal with the legal contentions presently but, before doing so, we
would like to demonstrate that the grievance made by the petitioners agaisnt the
Election Commission, the Chief Electoral Officer and their subordinates is wholly
imaginary and unjustified. We were taken through the counter-affidavits filed by
Shri Narayanan Krishnamurthi, Chief Electoral Officer, West Bengal, and Shri K.
Ganesan, Secretary to the Election Commission, in answer to the writ petition. The
facts stated therein, which are beyond the pale of controversy, afford a complete
answer to the petitioners' contentions. The following position emerges from the
affidavit filed by the Chief Electoral Officer:



Steps taken with regard to the intensive de novo revision of electoral rolls in
1981 under section 21 of the Representation of the People Act, 1950 read with Rule
25 or the Registration of Electors Rules, 1960 and Rules 4 to 23 of the said Rules.

(1) The general elections to the Lok Sabha were held in early 1980. The electoral
rolls in the State of West Bengal for all the 294 assembly constituencies were revised
intensively in 1979, along with the revision of rolls in all other States and Union
Territories, for the purpose of holding that election.

(2) After the said general election to the Lok Sabha, and the general elections to
certain State Assemblies which were held in June 1980, the electoral rolls were
revisd summarily by way of special revision throughout the country, under the new
scheme of preparation of electoral rolls polling-stationwise, thereby making every
part of the electoral roll compact for a well-defined polling area and making them as
far as possible conterminous with the polling stations which then existed. After the
said special revision of the electoral rolls,the same were finally published by 31st
December 1980.

(3) As the general election to the Legislative Assemblies of the States of Haryana,
Himachal Pradesh and West Bengal were due in 1982, the Election Commission of
India directed that the rolls in the aforesaid three States for all the constituencies
should be intensively revised with reference to the qualifying date, which was to be
January 1, 1981.

(4) The Commission directed that the widest possible publicity should be given
to the programme of revision of rolls through mass media and that a meeting with
the representatives of State units of recognised political parties should be held to
apprise them of the revision schedule and to seek their active co-operation.

(5) The following programme, as modified later, was approved by the Election
Comission for the intensive revision of electoral rolls in the State of West Bengal:

(a) For 274 assembly constituencies, house to house enumeration was to be
completed by June 30, 1981 and for the rest of the 20 constituencies by August 31,
1981. Draft publication of printed electoral rolls for 274 assembly constituencies was
to be made on 7.9.1981 and for the remaining 20 constituencies on 22.10.1981.

(b) The period for lodging claims and objections was fixed between 7.9.1981 and
28.9.1981 in respect of 274 assembly constituencies and between 22.10.1981 and
12.11.1981 in respect of the remaining 20 constituencies.

(c) Final publication of the electoral rolls after disposal of claims and objections
was to be made on 31.12.1981.

(6) The Chief Electoral Officer, according to the instructions of the Election
Commission, issued orders to the Electoral Registration Officers of 21 assembly
constituencies in Calcutta where house to house enumeration was first taken up,
that 2 copies of the electoral rolls as finally published should be supplied by
December 31, 1980 to recognised political parties for the purpose of intensive
revision. Similar directions were issued to the officers of the remaining
constituencies for the supply of 2 copies of the electoral rolls, where the house to
house enumeration was taken up later.

(7) Press releases and advertisements in all dailies of West Bengal were issued on
the question of intensive revision of electoral rolls in respect of 21 constituencies in



Calcutta, seeking co-operation from all citizens and political parties, with special
reference to house to house enumeration. In June 1981, similar advertisements were
issued in the dailies of West Bengal regarding the intensive revision of electoral rolls
in respect of other constituencies.

(8) Communications were sent between January and July 1981 by the Chief
Electoral Officer to all political parties regarding the intensive revision of electoral
rolls in respect of the assembly constituencies in Calcutta, seeking their co-operation
in the task of complete revision of the electoral rolls.

(9) After the Election Commission issued revised condensed instructions for the
enumeration of electoral rolls in the State of West Bengal, the Chief Electoral
Officer communicated those instructions to all the Electoral Registration Officers in
the State, together with his own directions regarding the programme of
enumeration, checking and supervision.

(10) On March 19, 1981, a press release was issued in all the dailies of West
Bengal, giving the details of the programme of enumeration, of the publication of
the rolls in draft, inviting claims for inclusion of names in the rolls and objections to
the inclusion of names, if any, and also inviting objections to the particulars in
respect of entries in the draft roll so published. The press release explained the
procedure for filling up the enumeration cards.

(11) In terms of the instructions issued by the Election Commission on May 13,
1981, corresponding detailed instructions were issued by the C.E.O. to the District
Election Officers and Electoral Registration Officers regarding the preparation and
finalisation of the list of polling stations.

(12) On June 29, 1981 the Presidents and Secretaries of all political parties were
informed by a communication that a meeting will be held at the Writers' Building in
Calcutta on 8.7.1981 at 11.00 a.m. in regard to the de novo intensive revision of
electoral rolls with 1.1.1981 as the qualifying date and requesting them to make it
convenient to attend.

(13) On July 7, 1981 a press release and press advertisements were issued in all
dailies of West Bengal regarding the programme of revision of electoral rolls and
the preparation and finalisation of the list of polling stations.

(14) On July 8, 1981 a meeting with political parties was held under the
chairmanship of the C.E.O. in which, representatives of different political parties
participated. In that meeting, the programme and procedure governing the
remaining stages of intensive revision were explained to the participants. They were
requested to bring to the notice of the concerned Electoral Registration Officers the
complaints and defects, if any, regarding the enumeration work and the electoral
rolls that were scheduled for publication in a draft form in September-October
1981.

(15) On July 8, 1981, letters were addressed to the political parties by the C.E.O.
regarding the programme of intensive revision and finalisation of polling stations.
In those letters, it was specifically stated that “as this is a very gigantic exercise
involving intensive field work and spot enquiry and careful and laborious office
work, your co-operation is solicited to make this operation a success”.

(16) In September and October 1981, printed draft electoral rolls were published
in the offices of the Electoral Registration Officers and in the polling areas of each



constituency concerned for the convenience of the public so that they could inspect
the rolls and file their claims and objections near their places of residence. Such
draft electoral rolls were published on 7.9.1981 in respect of 274 Assembly
constituencies and on 22.10.1981 in respect of the remaining 20 Assembly
constituencies. The draft rolls were kept for public inspection for 21 days.

(17) On September 7, 1981 yet another press advertisement in all dailies of West
Bengal was issued, not only reaffirming the draft publication of rolls regarding 274
Assembly constituencies on 7.9.1981, but also indicating the procedure for filing
claims and objections under the law.

(18) On October 9, 1981 a communication was sent by the C.E.O. to all the
political parties regarding draft publication of the electoral roll of the remaining 20
constituencies on 22.10.1981 indicating again the procedure for filing claims and
objections.

(19) In early December 1981, Shri Ajit Kumar Panja of the Indian National
Congress made a complaint regarding the non-inclusion and wrong inclusion of
certain entries in the electoral roll of 158-Burtola Assembly constituency. A special
check was made and remedial action taken in respect of 6000 entries before the
finalisation of the intensively revised rolls of 31.12.1981. The Electoral Registration
Officer, who is the Collector of Calcutta, made a report in that behalf, a copy of
which is annexed to the counter-affidavit of Shri Krishnamurthi.

(20) The final publication of intensively revised electoral rolls which were
prepared de novo during 1981, after a house to house enumeration in all the 294
Assebly constituencies, was made with printed supplements on 31.12.1981. This
revision was made with reference to the qualifying date as 1.1.1981. With this, the
process of intensive revision which was commenced on 1.1.1981 in the State of West
Bengal was completed.

(21) The total number of claims received in the prescribed form No.6, and those
admitted, and the total number of objections filed in the prescribed form No. 7, and
those allowed, were as follows:

Total number of claims filed in Prescribed Form No. 6 4,17,231
Total number of claims admitted 3,05,072
Total number of objections filed in prescribed form No. 7 1,09,865
Total number of objections allowed 65,430

Steps with regard to summary revision of the electoral rolls undertaken in 1982
under section 21 of the Representation of the People Act, 1950 read with rule 25 and
rules 9 to 23 of the Registration of Electors Rules, 1960 so as to bring the Electoral
Rolls up-to-date i.e. with reference to the qualifying date as 1.1.1982.

(1) On December 9, 1981, the Election Commission directed the Chief Electoral
Officers of all States and Union Territories (except Assam, Andhra Pradesh,
Karnataka, Meghalaya, Nagaland and Tripura) to undertake summary revision of
electoral rolls in 1982 with reference to 1.1.1982 as the qualifying date and chalked
out a programme for the same.

(2) On December 14, 1981 the Commission wrote a letter to all political parties
at their headquarters giving the details of the above programme for the summary
revision of electoral rolls and soliciting their co-operation.



(3) A press release and an advertisement were issued in all the dailies of West
Bengal on 23.12.1981 informing the public about the draft publication of the
electoral rolls, in the course of summary revision of rolls in 1982. A copy of this
release was also endorsed to all political parties on 23.12.1981.

(4) A circular letter was addressed to the General Secretaries and Presidents of
all political parties in West Bengal by the C.E.O. giving details of the programme of
summary revision of electoral rolls in 1982 and soliciting their co-operation. By this
letter, politial parties were also informed that 2 copies of the supplements to the
draft electoral rolls, being intensively revised then and, due for publication on
31.12.1981, would be supplied to each political party free of cost.

(5) The electoral rolls which were prepared de novo after house to house
enumeration in 1981 and which were intensively revised in all the 294 assembly
constituencies in the State were finally published with the supplements on December
31, 1981.

(6) On January 1, 1982 the finally published electoral rolls with the supplements
were published in draft in the respective polling areas by all the Electoral
Registration Officers for the purpose of summary revision undertaken in 1982.
Claims and objections were specifically invited in the prescribed forms under the
law.

(7) Due to the internal misunderstanding between Shri Ajit Kumar Panja and
Shri Anand Gopal Mukherjee of the Indian National Congress, the authorities were
unable for some little time to discover who, between those two, was entitled to
receive copies of he electoral rolls. The rolls were supplied after the position was
clarified.

(8) On January 4, 1982 an advertisement was issued in all dailies of West Bengal
informing the public as to the exact contents of Forms 6, 7 and 8 of the Registration
of Electors Rules, 1960 and also intimating to them that no fees will be required to
be paid for submitting claims or objections in those forms.

(9) The draft rolls were kept for public inspection in the respective polling areas
and in the offices of the Electoral Registration Officers concerned. Claims and
objections were asked to be presented either to the officer designated for the
purpose under the law or to the Electoral Registration Officer concerned.

(10) The following Table shows the position regarding the claims and objections
made in the prescribed form and accepted:

(For table see below)

14. These facts establish in an ample measure that the grievances made by the
petitioners are unsupported by facts. It is significant that none of the petitioners has
been denied a place in the electoral roll nor were the objections raised by any one of
them dismissed. As we have stated earlier, none of the four persons who forwarded
the omnibus complaints even filed an affidavit in support of those complaints.

15. Holding the elections to legislatures and holding them according to law are
both matters of paramount importance. On the one hand is the individual's
statutory right of franchise, on the other is the constitutional obligation imposed by
Article 168 that ""For every State there shall be a Legislature........ ” We find it



somewhat odd that in the instant case, individuals whose rights are alleged to have
been violated have not come to the Court at all. Not one out of the eight lakhs.
Persons who have come to the Court are members of a political party who claim to
represent them. While we are on this question, it must be emphasized that Election
Laws do not recognise political parties except in rule 11 (c) of the Registration of
Electors Rules, 1960 , the Election Symbols (Reservation and Allotment) Order,
1968, and Explanation 1 to S. 77 (1) of the Act of 1951. The right to be included in
the electoral roll or to challenge the inclusion of any name in the roll is a right
conferred upon an individual and not upon any political party. The petitioners are
espousing the cause of unnamed and undisclosed persons through a writ petition,
which does not even claim to possess a representative capacity. The upshot of the
petition filed by item is that some 3 crores of voters were being deprived of an
opportunity to exercise their franchise in order that an investigation should be made
as to whether the names of some 5 lakhs and odd persons should be included in or
excluded from the electoral roll.

16. The fundamental error from which the writ petition suffers is this. The fact
that the revision of electoral roll, either intensive or summary, is undertaken by the
Election Commission does not have the effect of putting the electoral roll last
published in cold storage. The revision of electoral rolls is a continuous process
which has to go on, elections or no elections. For example, the revision of electoral
rolls has to be undertaken under S. 21 of the Act of 1950, whether or not an election
is impending. Sub-section (1) of S. 21 provides that the "electoral roll of each
constituency shall be prepared in the prescribed manner by reference to the
qualifying date and shall come into force immediately upon its final publication in
accordance with the rules made under this Act."" Sub-section (2) of section 21
provides for the revision of the electoral roll prepared under sub-section (1). The
proviso, which is important, says that if the electoral roll ** is not revised as
aforesaid, the validity or continued operation of the *said" electoral roll shall not
be affected. The controversy whether the proviso governs clause (b) of section 21 (2)
only or whether, it applies to clause (a) of that section also is futile, though it may be
interesting from the point of view of a text-book writer on the 'Interpretation of
Statutes’. The crux of the matter is that if an electoral roll is not revised, its validity
and continued operation remain unaffected, at least in a class of cases. That
exemplifies an important principle which applies in the case of electoral rolls.

17. Section 21 (3) of the Act of 1950 confers upon the Election Commission the
power to direct a special revision of the electoral roll. The proviso to that sub-
section also says that until the completion of the special revision so directed, the
electoral roll for the time being in force shall continue to be in force. That proves
the point that Election Laws abhor a vacuum. Insofar as the electoral rolls are
concerned, there is never a moment in the life of a political community when some
electoral roll or the other is not in force.

18. Section 23 (3) of the Act of 1950 also points in the same direction. Under that
provision, no amendment, transposition or deletion of an entry can be made under
section 22 and no direction for the inclusion of a name in the electoral roll of a
constituency can be given, after the last date for making nomination for an election
in the particular constituency. The election has to be held on the basis of the
electoral roll which is in force on the last date for making nominations. If that were



not so, the easiest expedient which could be resorted to for the purpose of
postponing an election to the legislature would be to file complaints and objections,
omnibus or otherwise, which would take days and months to decide. It is not
suggested that claims and objections filed in the prescribed form should not be
decided promptly and in accordance with law. But the important point which must
be borne in mind is that whether or not a revision of an electoral roll is undertaken
and, if undertaken, whether or not it is completed, the electoral roll for the time
being in force must hold the field. Elections cannot be postponed for the reason that
certain claims and objection have still remained to be disposed of. Then, claimants
and objectors could even evade the acceptance not notices and thereby postpone
indefinitely the decision thereon. The holding of elections to the legislatures, which is
a constitutional mandate, cannot be made to depend upon the violation of interested
parties.

19. According to sub-rule (3) of rule 23 of the Registration of Electors Rules,
1960, the ""presentation of an appeal under this rule shall not have the effect of
staying or postponing any action to be taken by the Registration Officer under rule
22", Rule 22 imposes upon the Registration Officer the obligation to publish the
electoral roll which, together with the list of amendments, becomes the electoral roll
of the constituency. Thus, the fact that an appeal is pending under rule 23 (1)
against the decision of a Registration Officer under rule 20, 21 or 21 A does not
constitute an impediment to the publication of the roll and to the roll, upon such
publication, coming into force Rule 20 provides for inquiry into claims and
objections; rule 21 provides for inclusion of names which are left out of the roll
owing to inadvertence or error; while, rule 21 A provides for the deletion of names
of dead persons and of persons who cease to be, or are not, ordinary residents of the
particular constituency. Notwithstanding the fact that the roll contains these errors
and they have remained to be corrected, or that the appeals in respect thereof are
still pending, the Registration Officer is under an obligation to publish the roll by
virtue of rule 22.

20. As a result of this discussion, it must follow that the fact that certain claims
and objections are not finally disposed of, even assuming that they are filed in
accordance with law, cannot arrest the process of election to the legislature. The
election has to be held on the basis of the electoral roll which is in force on the last
date for making nominations.

21. One of the questions which was debated before us and to which we must now
turn, is whether the directions given by the Election Commission to the Chief
Electoral Officers have the force of law under the Acts of 1950 and 1951. There is no
provision in either of these Acts which would justify the proposition that the
directions given by the Election Commission have the force of law. Election Laws
are self-contained Codes. One must look to them for identifying the rights and
obligations of the parties, whether they are private citizens or public officials.
Therefore, in the absence of a provision to that effect, it would not be correct to
equate with law, the directions given by the Election Commission to the Chief
Electoral Officers. The Election Commission is, of course, entitled to act ex debito
justitiae, in the sense that, it can take steps or direct that steps be taken over and
above those which it is under an obligation to take under the law. It is, therefore,
entitled to issue directions to the Chief Electoral Officers. Such directions are



binding upon the latter but, their violation cannot create rights and obligations
unknown to the Election Law. To take a simple example, if the Election Commission
issues a directive to a Chief Electoral Officer to invite leaders of political parties for
a meeting to consider their grievances pertaining to the electoral roll, the failure to
hold such a meeting cannot be equated with the failure to comply with the provision
of a law. Leaders of political parties who were asked to be invited by the Election
Commission cannot challenge the process of election on the ground that the
directive issued by the Election Commission was violated by the Chief Electoral
Officer. The question is not whether the directions issued by the Election
Commission have to be carried out by the Chief Electoral Officers and are binding
upon them. The plain answer is that such directions ought to be carried out. The
question is whether, the failure on the part of the Chief Electoral Officer to comply
with the directions issued by the Election Commission furnishes any cause of action
to any other person, like a voter or a candidate, to complain of it. We are of the
opinion that the directions issued by the Election Commission, though binding upon
the Chief Electoral Officers, cannot be treated as if they are law, the violation of
which could result in the invalidation of the election, either generally, or specifically
in the case of an individual. In the instant case, the Chief Electoral Officer carried
out faithfully the directions issued by the Election Commission. But, even if he had
not, he could not be accused of disobeying a law.

22. We have already adverted to the various steps taken by the Election
Commission and the Chief Electoral Officer for removing the apprehensions of the
petitioners and a few others. The following narration of events will complete that
picture. The facts stated below appear in the counter-affidavit of the Chief Electoral
Officer, Shri N. Krishnamurthi.

Steps taken by the Chief Electoral Officer, in the exercise of his suo motu powers
under rules 21 and 21 A of the Registration of Electors Rule, 1960 with regard to
inquiries into omnibus complaints.

1. In late December 1981 and early January 1982, Shri Bhola Nath Sen and Shri
Ajit Kumar Panja of the Indian National Congress wrote letters to the Election
Commission complaining of rigging of electoral rolls. Replies were sent to them
stating specifically that, under the law, claims and objections were required to be
lodged before the Electoral Registration Officers who were statutorily charged with
the duty of deciding those claims and objections. They were further informed that if
any Electoral Registration Officer failed to deal with those claims and objections in
accordance with law, complaints could be lodged with the Election Commission and
the C.E.O. in order to enable them to investigate into them. They were also assured
that, in the meantime, the lists forwarded by them were being looked into Similar
replies were sent to other complainants.

2. Shri Anand Gopal Mukherjee, President of the Pradesh Committee of the
Indian National Congress, West Bengal, Shri Bhola Nath Sen, Leader of the
Legislature Party of the Indian National Congress, West Bengal, Shri Priya Ranjan
Das Munshi, Shri Sougat Roy and Shri Pradip Bhattacharya met the Chief Election
Commissioner and brought to his notice that the rolls in West Bengal had been
manipulated to a large extent by inclusion of under-aged persons, dead persons and
temporary residents. They were requested to examine the rolls as finally published



on December 31, 1981. It is significant that none of these persons has filed any
affidavit in the present proceedings in support of their complaint.

3. In reply to a letter dated January 7, 1982 from Shri A.K. Sen, the Commission
advised him also that the Electoral Registration Officers were constituted as
authorities to prepare and bring the rolls up to date and, therefore, all claims and
objections should be filed with them.

4. On January 15, 1982 Shri A.K. Panja made several complaints to the Chief
Election Commissioner and alleged, particularly, that the electoral machinery of
the State was influenced by the Co-ordination Committee of CPI (M). it is
noteworthy that none of the omnibus complaints made by Shri Panja bore the
signature of any person, though the printed form contains a column for the
signature of the complainant.

5. The omnibus complaints made by Shri Panja and by Dr. Gopal Das Nag wre
referred to the concerned Electoral Registration Officers, even though they were not
in the prescribed form. The District Election Officers submitted detailed reports to
the C.E.O. controverting the allegations with the help of facts and figures.

6. The authorised representatives of the Indian National Congress in the various
constituencies were given copies of the intensively revised electoral rolls.

7. Between January 22 and January 25, 1982 radiogram messages were sent by
the C.E.O. to the Electoral Registration Officers stating that they could use their suo
motu powers even on the basis of unsigned complaints, if the complaints appeared
to be genuine.

8. On January 22, 1982 the Election Commission of India decided to send a
Team of its Officers to West Bengal to look into the complaints regarding large scale
errors and omissions in the electoral rolls. On January 28, the Commission's Team
of Officers went to Calcutta for the purpose of making a sample survey of the work
done in the matter of revision of electoral rolls.

9. In order to facilitate a proper inquiry into the omnibus complaints, the date of
official publication of the electoral roll was postponed with the approval of the
Election Commission of India.

10. Radiogram messages were sent on January 28 and 29, 1982 to the District
Election Officers and the Electoral Registration Officers, explaining the procedure
which they should adopt under rules 21 and 21 A of the 1960 Rules, for correcting
the electoral rolls.

11. These messages were sent in pursuance of the specific request made by Shri
Anand Gopal Mukherjee and Shri Abdul Sattar to the Secretary of the Election
Commission on February 2, 1982. They had also asked that notices of hearing of
cases under rules 21 and 21 A of the 1960 Rules on the basis of the omnibus
complaints should be served on the local representatives of the parties. Notices were
delayed in certain cases, as in case of Shri A.K. Panja who had given his address at
Calcutta, without mentioning the name and address of his local representative.

12. The Team of Officers deputed by the Election Commission visited various
places in Calcutta and conducted an on-the-spot verification of complaints on a



selective basis. It examined documents, reports and the electoral rolls and it met
various leaders of the Indian National Congress. On a careful inquiry, it found that
the allegations made by them were not borne out by the facts.

13. On the basis of the report submitted by the Team of Officers deputed by the
Election Commission, it was decided on February 9, 1982 that no case was made out
for undertaking a further de novo revision of the electoral rolls, especially since the
percentage of errors was far too small.

14. The work of investigation into the omnibus complaints was intercepted as a
result of the ad interim injunction granted by the Calcutta High Court on February
12, 1982. It was only after the orders passed by this Court on March 4, 1982 that
further investigation into the omnibus complaints could be undertaken.

22A. We need no greater proof than this of two things : one, that the Chief
Electoral Officer, West Bengal, carried out the directions of the Election
Commission as, indeed, he was bound to; and two, that there is no substance in the
grievance of the petitioners in regard to the preparation or revision of the electoral
roll.

23. It is unnecessary to refer to the counteraffidavit of Shri K. Ganesan,
Secretary to the Election Commission of India since counsel for the petitioners,
particularly Shri A.K. Sen, stated before us that there was no complaint to make
against the Election Commission.

24. The only question which remains outstanding is whether the preparation and
publication of electoral rolls are a part of the process of ‘election’ within the
meaning of Art. 329 (b) of the Constitution. That Article provides :

"Bar to interference by courts in electoral matters. - Notwithstanding anything
in this Constitution.

(@) XXX XXX XXX

(b) no election to either House of Parliament or to the House or either House of
the Legislature of a State shall be called in question except by an election petition
presented to such authority and in such manner as may be provided for by or under
any law made by the appropriate Legislature.™

On the conclusion of arguments in this case, we had passed an order on March
30, 1982 by which we had indicated that we will pronounce upon the question
abovestated later in our judgment. In the light of the conclusion recorded by us that
the petitioners have not made out any case for the grant of relief claimed by them, it
is unnecessary for us to decide the question whether the expression "election’ which
occurs in Article 329 (b), comprehends the preparation and publication of electoral
rolls. Besides, as indicated by us in the order dated March 30, 1982, the view which
we took was that though the High Court was justified in entertaining the writ
petition and issuing a rule therein since, the writ petition apparently contained a
challenge to several provisions of Election Laws, it was not justified in passing any
order which would have the effect of postponing the elections which were then
imminent. Even assuming, therefore, that the preparation and publication of
electoral rolls are not a part of the process of ‘election’ within the meaning of
Article 329 (b), we must reiterate our view that the high Court ought not to have



passed the impugned interim orders, whereby it not only assumed control over the
election process, but as a result of which the election to the Legislative Assembly
stood the risk of being postponed indefinitely. The order dated March 30, 1982
which we will presently reproduce, contains our reasons in support of this
conclusion. Very often, the exercise of jurisdiction, especially the writ jurisdiction,
involves questions of propriety rather than of power. The fact that the Court has the
power to do a certain thing does not mean that it must exercise that power
regardless of the consequences. As observed by a Constitution Bench of this Court
in N.P. Ponnuswami v. Returning Officer, Namakkal Constituency, 1952 SCR 218 :
(AIR 1952 SC 64) :

"Having regard to the important functions which the legislatures have to
perform in democratic countries, it has always been recognised to be a matter of
first importance that elections should be concluded as early as possible according to
time schedule and all controversial matters and all disputes arising out of elections
should be postponed till after the elections are over, so that the election proceedings
may not be unduly retarded or protracted.” (p. 234) : (at p. 70 of AIR).

25. On the question as to the connotation of the word "election® in Article 329 (b),
we may point out three decisions of this Court, one of which is N.P. Ponnuswami
(AIR 1952 SC 64) referred to above, the other two being Pampakavi Rayappa
Belagali v. B.D. Jatti, (1970) 3 SCC 147: (AIR 1971 SC 1348) and Mohinder Singh
Gill v. Chief Election Commr., New Delhi, (1978) 2 SCR 272 : (AIR 1978 SC 851). It
was held in Ponnuswami (AIR 1952 SC 64) that the word ‘election’ is used in Art.
329 (b) in the wide sense of covering the entire process culminating in the election of
the candidate. Fazal Ali J., who spoke for the Court in that case, has referred to a
passage in Halsbury's Laws of England to the following effect :

"It is a question of fact in each case when an election begins in such a way as to
make the parties concerned responsible for breaches of election law, the test being
whether the contest is ""reasonably imminent™. Neither the issue of the writ nor the
publication of the notice of election can be looked to as fixing the date when an
election begins from this point of view. Nor, again, does the nomination day afford
any criterion." (p. 227) : (at p. 68 of AIR)

In Pampakavi Rayappa Belagali (AIR 1971 SC 1348), it was held that the
scheme of the Act of 1950 and the amplitude of its provisions show that the entries
made in an electoral roll of a constituency can only be challenged in accordance with
the machinery provided by the Act and not in any other manner or before any other
forum unless, some question of violation of the provisions of the Constitution is
involved (p. 150). In Mohinder Singh Gill (AIR 1978 SC 851), Krishna lyer J.,
speaking for the Constitution Bench, has considered at great length the scope and
meaning of Art. 329 (b) of the Constitution. Describing that Article as the "Great
Wall of China™, the learned Judge posed the question whether it is so impregnable
that it cannot be bypassed even by Article 226. Observing that *‘every step from
start to finish of the total process constitutes ‘election’, not merely the conclusion or
culmination™, the judgment concludes thus :-

"The rainbow of operations, covered by the compendious expression ‘election’,
thus commences from the initial notification and culminates in the declaration of
the return of a candidate.""



26. We have expressed the view that preparation and revision of electoral rolls is
a continuous process, not connected with any particular election. It may be difficult,
consistently with that view, to hold that preparation and revision of electoral roll is
a part of the ‘election’ within the meaning of Article 329 (b), Perhaps, as stated in
Halsbury in the passage extracted in Ponnuswami (AIR 1952 SC 64), the facts of
each individual case may have to be considered for determining the question
whether any particular stage can be said to be a part of the election process in that
case. In that event, it would be difficult to formulate a proposition which will apply
to all cases alike.

27. The delay in pronouncing this judgment is to be regretted. A large number of
factors have contributed to it but, no more about them.

28. The order dated March 30,1982 passed by us, reads thus :

"The Transferred Cases and the Appeals connected with it raise important
guestions which require a careful and dispassionate consideration. The hearing of
these matters was concluded four days ago, on Friday, the 26th. Since the judgment
will take some time to prepare, we propose, by this order, to state our conclusions on
some of the points involved in the controversy :

(1) The High Court acted within its jurisdiction in entertaining the Writ Petition
and in issuing a Rule Nisi upon it, since the petition questioned the vires of the laws
of election. But with respect, it was not justified in passing the interim orders dated
February 12, and 19, 1982 and in confirming those orders by its judgment dated
February 25, 1982. Firstly, the High Court had no material before it to warrant the
passing of those orders. The allegations in the Writ Petition are of a vague and
general nature, on the basis of which no relief could be granted. Secondly, though
the High Court did not lack the jurisdiction to entertain the Writ Petition and to
issue appropriate directions therein, no High Court in the exercise of its powers
under article 226 of the Constitution should pass any orders, interim or otherwise,
which has the tendency or effect of postponing an election, which is reasonably
imminent and in relation to which its writ jurisdiction is invoked. The imminence of
the electoral process is a factor which must guide and govern the passing of orders
in the exercise of the High Court's writ jurisdiction. The more imminent such
process, the greater ought to be the reluctance of the High Court to do anything, or
direct anything to be done, which will postpone that process indefinitely by creating
a situation in which, the Government of a State cannot be carried on in accordance
with the provisions of the Constitution. India is an oasis of democracy, a fact of
contemporary history which demands of the Courts the use of wise statesmanship in
the exercise of their extraordinary powers under the Constitution. The High Courts
must observe a self-imposed limitation on their power to act under Article 226, by
refusing to pass orders or give directions which will inevitably result in an
indefinite postponement of elections to legislative bodies, which are the very essence
of the democratic foundation and functioning of our Constitution. That limitation
ought to be observed irrespective of the fact whether the preparation and
publication of electoral rolls are a part of the process of ‘election’ within the
meaning of article 329 (b) of the Constitution. We will pronounce upon that
guestion later, in our judgment.



(2) We are unable to accept the argument advanced on behalf to the petitioners
that the Election Commission, or the Chief Electoral Officer or the Electoral
Registration Officers have in any manner acted in violation of the Constitution, the
Representation of the People Act of 1950 and 1951, or the Registration of Electors
Rules, 1960. The Election Commission issued the various directives ex debito
judtitiae, as steps-in-aid of a fair election. They are being observed faithfully and
honestly, and shall be so observed until the deadline mentioned in section 23 (3) of
the Act of 1950. The manner in which the directives are being implemented cannot
be regarded as unreasonable in the circumstances of the case.

It takes years to build up public confidence in the functioning of constitutional
institutions , and a single court hearing, perhaps, to sully their image by casting
aspersions upon them. It is the duty of the courts to protect and preserve the
integrity of all constitutional institutions, which a devised to foster democracy. And
when the method of their functioning is questioned, which it is open to the citizen to
do, courts must examine the allegations with more than ordinary care. The
presumption, be it remembered, is always of the existence of bona fides in the
discharge of constitutional and statutory functions. Until that presumption is
displaced, it is not just or proper to act on pre-conceived notions and to prevent
public authorities from discharging functions which are clothed upon them. We
hope and trust that the charges levelled by the petitioners against the Election
Commission, the Chief Electoral Officer and the Electoral Registration Officers will
not generate a feeling in the minds of the public that the elections held hitherto in
our country over the past thirty years under the superintendence, direction and
control of successive Election Commissions have been a pretence and a facade. The
public ought not to carry any such impression and the voters must go to the ballot-
box undeterred by the sense of frustration which the petitioners' charges are likely
to create in their minds. We see no substance in the accusation that the voters' lists
have been rigged by the election authorities with the help of enumerators belonging
to any particular political party. Enumerators are mostly drawn from amongst
teachers and Government servants and it is difficult to imagine that thirty-five years
after independence, they are totally colour-blind. They are the same in every State
and every constituency. The safeguard lies in the efficiency and impartiality of the
higher officers who have to decide objections filed in relation to the voters' lists.
That safeguard is not shown to have failed in the instant case.

(3) Surprisingly, though rightly, no argument was made before us on behalf of
the petitioners on the question of the constitutional validity of any of the provisions
of the Act of 1950 and 1951 or the Rules. 'Surprisingly’, because, the major part of
the writ petition is devoted to the adumbration of a challenge to some of those
provisions and yet no argument was urged before us in support of that challenge.
‘Rightly*, because, there is no substance whatsoever in that challenge and counsel
exercised their judgment fairly and judiciously in refusiong to waste the time of the
Court in pursuing an untenable contention. Only one learned counsel, Shri Bhola
Nath Sen, complained that the fee of ten paise prescribed by Rule 26 of the Rules of
1960 is unreasonable since, there are many voters who cannot afford to pay ten
paise. The argument must be rejected out of hand as devoid of substance and as
lacking in awareness of Indian Economics. There is no voter in our country who
does not have or cannot raise a sum of ten paise to ventilate his objection to the
voters' list. Counsel should not grudge at least that modest achievement to our



successive Governments which have been fighting a relentless war against poverty.
The reason for our mentioning that a large part of the writ petition is devoted to a
statement of constitutional challenge to election laws, is, that it is upon a petition of
this nature that the High Court's jurisdiction was invoked. The petition is dressed
up in constitutional attire but, before us, no counsel tried even to have the feel of it,
except Shri Bhola Nath Sen. We will have occasion to demonstrate how, in a petition
of this nature, no interim relief was permissible, especially in terms of prayer clause
(f) by which the entire election process was brought to a standstill.

For these reasons and those which we will give in our judgment later, we dismiss
the writ petition filed in the Calcutta High Court which was transferred for disposal
to this Court. All orders, including interim orders, passed by the Calcutta High
Court are hereby set aside Civil Appeals 739 to 742 of 1982 will stand disposed of in
the light of the dismissal of the writ petition, out of which they arise. There will be
no order as to costs."

Our learned Brother Baharul Islam J. passed separate order which reads thus :

"I regret my inability to associate myself with some of the observations made by
Lord the Chief Justice, in para 2 of the order just pronounced. While I do not have
any doubt in the integrity and impartiality of the Election Commission, I am not
satisfied that all the Electoral Registration Officers concerned and all the staff
working under them, were beyond reproach in their conduct in implementing the
relevant provisions of the Constitution, the Representation of the People Acts of
1950 and 1951, the Electoral Registration Rules, 1960 and the directions given by
Election Commission in the preparation of the electoral rolls. I, however, agree that
the Writ Petition under Article 226 of the Constitution filed before the Calcutta
High Court and transferred to this Court be dismissed and the stay orders granted
by the High Court be vacated, for reasons to be given in my judgment to follow.

Mr. Nariman, learned counsel for the Election Commission told us at the time of
hearing that the claims and objections already filed had been, and were being,
looked into. It is hoped that claims and objections, if any, outstanding yet, will be
disposed of, and names included, in the electoral rolls till the last date of making
nominations, as permissible under Section 23 (3) of the Representation of the People
Act, 1950."

We order accordingly.
BAHARUL ISLAM, J. (Minority view) :-

29. The Constitution of India envisages a Sovereign, Socialist, Secular,
Democratic Republic, Each of the terms ‘Sovereign' ‘Socialist’, ‘Secular’,
Democratic’' and 'Republic’ is significant and pregnant with meaning deeper than
the apparent. Unless their true significance if properly realized, no provision of the
Constitution or any other statute can be interpreted in its true perspective. Republic
connotes the existence of a President. The Indian Constitution has provided for a
democratically elected President The Constitution also has provided for a form of
Government by the People's representatives democratically elected on the basis of
adult franchise irrespective of caste, creed, race or sex. The term 'Secular’ has been
incorporated in the Preamble by the Constitution (Forty-Second Amendment) Act,
1976 and is effective from January 3, 1977. The addition of the term *Socialist" is
note for mere ornamentation, but with a definite object. The term 'Socialist’ has



both an economic as well as a political content. The basic needs of a citizen of any
civilized country with any form of Government are food, clothing, education and
health services. A citizen of any modern democratic State has also an additional
need, which is a political right. It is the right of participation in the governance of
the country directly or indirectly. This participation of an adult citizen of our
country starts with the right to vote for a candidate and elect a representative of his
choice to the legislatures and other self-governing institutions. This right to vote
presupposes a right to be enrolled as an elector provided, of course, he has the
requisite qualifications prescribed by the Constitution and the election laws and
other statutes and has none of the disqualifications enumerated in those laws.

30. Chapter XV of the Constitution provides for elections to the House of People
and the Legislatures of the States. Article 326 of the Constitution provides for
elections to the House of People or to the Legislative Assemblies of the States on the
basis of adult suffrage: that is to say, every person who is a citizen of India and who
IS not less than 21 years of age on a particular date and is not otherwise disqualified
under the Constitution or any law on the ground of non-residence and unsoundness
of mind, crime, corrupt or illegal practice shall be entered into the register as voter
for such election. The basis of election on adult franchise and the right to be
registered as a voter at an election of a person with the requisite qualifications and
having no disqualifications are constitutional mandates. By virtue of powers given
under Article 327 of the Constitution, the Parliament has already made provisions,
inter alia, for the purpose of the preparation of the electrol rolls and matter
connected therewith in the Representation of the People Act, 1950 (hereinafter
referred to as ‘the 1950 Act’) and the Registration of Electors Rules, 1960
(hereinafter 'the Electors Rules, 1960) and for the purpose of conduct of election to
the House of Parliament and to the Houses of State Legislatures and to matters
relating to such elections in the Representation of the People Act, 1951 (hereinafter
referred to as the 1951 Act’) and the Conduct of Election Rules, 1961 (hereinafter
referred to as the Election Rules, 1961)

Article 324 (1) of the Constitution vests the superintendence, direction and
control of the preparation of electoral rolls for the conduct of all elections to
Parliament and to the Legislature of a State and of elections to the offices of
President and Vice-President on the Election Commission, the Constitution of which
is provided for under Article 324 (2). Sub-Article (6) of Article 324 provides that the
President or the Governor of a State shall, when so requested by the Election
Commission , make available to the Election Commission as may be necessary for
the discharge of the functions conferred on the Election Commission under Clause
(1) of Article 324. This shows that for the purpose of preparing the electoral rolls for
the purpose of conducting elections, the Election Commission, although a very high
and independent constitutional functionary, does not have a staff of its own
appointed and removable by it. The staff made available to the Election Commission
for the above purposes are the employees of a State or the Central Government. In
other words, as the staff working for the preparation of the electoral rolls and the
conduct of the elections are not the staff of the Election Commission, they are not
independent like Election Commission, itself, but are liable to be influenced by the
concerned Executive Government. This is an important thing to be remembered,
and | shall have to refer to it later.



31. Article 325 of the Constitution provides that there shall be one general
electoral roll for every territorial constituency for election to either House of
Parliament or to the House or either House of Legislature of a State and no person
shall be ineligible for inclusion in any State electoral roll or claim to be included in
any special electoral roll for any such constituency on grounds only or religion,
caste, sex or any of them. In other words, so long as an adult citizen of India has
requisite qualifications to be registered as an elector and has no disqualifications to
be registered as such, he has a constitutional right to be registered as an elector.
Illegal omission of the names of persons who were qualified from the electoral roll
or inclusion of the names of persons who are not qualified or who have
disqualifications has far reaching consequences. Let us take a hypothetical
illustration. Suppose, in India or in a State of India there are two political parties,
A&B with near equal strength. Let us also suppose that Party A is in power either at
the Centre or in the States or both and suppose Party B is in opposition either in the
Centre or in the States or both. Unless the electoral roll is prepared strictly in
accordance with the provisions of the 1950 Act and the 1960 Rules, the electoral roll
will have no sanctity, and the election conducted on such defective electoral roll will
tilt the balance of power. On the other hand, if names of foreigners who are sure to
support a particular party are included in the voters' list, or names of eligible
persons who will not vote for a particular party and vote for another particular
party, the result is obvious.

32. The basis of a free and fair election is the voters’ list prepared in accordance
with the 1950 Act and the 1960 Rules. If this is not so done, the electoral rolls will
have no sanctity and the consequent election will also not inspire confidence of the
people.

33. The next question is whether the objection to the inclusion of wrong names
or claims to inclusion of eligible names in the electoral rolls can be taken in an
election petition under S. 100 of the 1951 Act. It cannot be. Mr. Nariman, counsel
appearing for the Election Commission, submits that a qualified citizen has a right
to be enrolled in the electoral roll, but he has no right to vote in a particular
election. He is apparently - and only apparently - right. For Art. 326 itself, says
that an eligible citizen *"shall be entitled to be registered as a voter at any such
election.” But the enrolment of the name of a person in the electoral rolls
absolutely meaningless unless he can also exercise his vote. If before the claims and
objections of about eight lakhs voters, as alleged in this case are disposed of, the
election be held, the result would be a farce and will not reflect the will of the
people. It has been argued by Mr. Nariman that eight lakhs are voters of the State
and the claims and objections in a particular constituency may be about a few
thousands. Even in the counteraffidavit, filed on behalf of the Election Commission,
it has been stated that the error may be 2 or 2% per cent. This percentage, though
looks small, is very material in an election fought by multiplicity of political parties
and independent candidates as is notoriously the case in India.

34. The statutory provisions dealing with the preparation of the electoral rolls
for Assembly Constituencies are Part 111 of 1950 Act that deals with "Electoral
Rolls for Assembly Constituencies™ and Part Il of 1960 Rules that provides for the
preparation of the electoral rolls for Assembly Constituencies. Section 21 of the 1950
Act provides for the preparation and revision of electoral rolls. Sub-sec. (1) of this
section provides that the electoral roll for each constituency shall be prepared in the



prescribed manner by reference to the qualifying date and shall come into force
immediately upon its final publication in accordance with the rules made under this
Act. Qualifying date has been defined under S. 14 (b) of the 1950 Act as the "1st day
of January of the year in which it is so prepared or revised' "in relation to the
preparation or revision of every electoral roll* under Part Il11. S. 15 provides that
for every constituency there shall be an electoral roll which shall be prepared in
accordance with the provisions of the Act. The preparation has to be made under
the superintendence, direction and control of the Election Commission. S. 16
provides that a person who is not a citizen of India, a person of unsound mind, a
person who is found to be guilty of corrupt practices and other offences in
connection with the elections shall not be registered as electors. Ss. 15 and 21 are
mandatory. Sub-sec. (2) of S. 21 provides that the aforesaid electoral roll shall be
revised in the prescribed manner with reference to the qualifying date (i) before the
general election to the Legislative Assembly of a State or the House of the People
and (ii) before each bye-election to file a casual vacancy in a seat allotted to the
constituency, unless otherwise directed by the Election Commission for reasons to
be recorded in writing. In other words, revision before a general election or a bye-
election of the electoral roll is the rule and non-revision is the exception which is
permissible only when the Election Commission directs for reasons to be recorded in
writing. Cl. (b) of sub-sec. (ii) provides that the electoral roll shall be revised in any
year in the prescribed manner by reference to the qualifying date if such revision
has been directed by the Election Commission. In other words, the Election
Commission may direct that an electoral roll be revised in any year although there
may be no ensuing general or bye-election. There is a proviso added after clause (b).
Itis in the following terms :

"If the electoral roll is not revised as aforesaid, the validity or continued
operation of the said electoral roll shall not be affected."

There is a controversy in the interpretation of the proviso. One argument is that
this proviso governs both the clauses (a) and (b) of subsection (2). The other
argument is that the proviso controls only clause (b). In my opinion, the proviso
controls clause (b) only and not clause (a); for, after the word *'shall**, clause (a)
starts with, ""unless otherwise directed by the Election Commission for reasons to be
recorded in writing.”" In Clause (b) also *"that the revision shall be made in any year
if such revision is directed by the Election Commission.” In other words, either in
the entire State or in a particular constituency of the State, there is no general or
bye-election during the period of five years, the electoral roll may not have to be
revised but the existing roll will be a valid roll for other purposes. For example; if
some elector wants to show for the purpose of election either to the Council of States
or for any other purpose, other than election in the constituency, the entry in the
existing electoral roll will be proof-enough for that purpose. But the unrevised
electoral roll will not be valid for the purpose of holding a general or a bye-election.
The reasons are obvious. For example, if an electoral roll is prepared before a
particular general election to a Legislative Assembly but there has been no revision
for one reason or the other, say, for four or five years, or for a longer period, no
general election can be held on the basis of the electoral roll prepared earlier. The
reasons again are obvious; for, during this period of four or five years or longer
period, a large number of young people have become adults. And a number of
persons whose names were registered in the existing electoral rolls must have died



or left the constituency. As the election has to be held on adult franchise under the
mandate of the Constitution, those who were below 21 years before four or five
years have now a constitutional right to be enrolled as voters. And if the names of
the dead persons or the persons who have migrated from the constituency are not
deleted, there is the possibility of bogus voting in the names of those persons.
Therefore, it is not permissible in normal circumstances to hold a general or bye-
election on an electoral roll unless it is revised as directed under sub-section (1) of
Section 21. The above interpretation is consistent with the basic objective of election
indicated above.

35. Section 22 of 1950 Act provides for the correction of entries in the electoral
rolls. Section 23 is important. It deals with the inclusion of names in the electoral
rolls. Subsection (1) of Section 23 provides that any person whose name is not
included in the electrol roll of a constituency may apply to the electoral registration
officer for the inclusion of his name in that roll. Sub-section (2) of Section 23
provides that the electoral registration officer shall, if satisfied that the applicant is
entitled to be registered in the electoral roll, direct his name to be included therein
subject to the proviso to Section 23 (2). Sub-section (3) of Section 23 enjoins that
after the last date for making nominations for an election in a particular
constituency, no amendment, transposition or deletion of any entry is permissible.
Section 24 provides for appeals against the orders of an electoral registration officer
under Section 22 or 23 to the Chief Electoral Officer in the prescribed manner.

Let us now turn to Part Il of the Electors Rules, 1960. Rules 10 and 11 provide
for the publication of the draft roll and further publicity of the roll and the notice in
Form 5. Rule 12 provides for lodging claims and objections within a period of thirty
days from the date of publication of the roll in draft under Rule 10 for inclusion or
deletion of names. Rule 13 provides that the claims have to be preferred in Form 6;
objections have to be preferred in Form 7 and objections to a particular or
particulars in an entry have to be made in Form 8. There are other restrictions also
in lodging claims and/or objections in Forms 6, 7 and 8. Rule 14 provides that
every claim or objection shall be presented to the registration officer or any other
officer designated by him in this behalf. Rule 15 provides that the officer mentioned
in Rule 14 shall maintain in duplicate a list of claims in Form 9, a list of objections
to the inclusion of names in Form 10 and a list of objections to particulars in Form
11 and keep exhibited one copy of each such lists on a notice board in his office.
Rule 15 is mandatory. After complying with sub-rule (1) of Rule 15, the designated
officer after complying with the requirement of sub-rule (1) forward with his
remarks, if any, the list of claims and objections in Forms 9, 10 and 11 to the
appropriate registration officer. Under Rule 16, the registration officer also shall
maintain in duplicate the three lists in Forms 9, 10 and 11, entering thereon the
particulars of every claim or objections as and when it is received by him, whether
directly under Rule 14 or on being forwarded to him under Rule 15; and keep
exhibited one copy of such list on a notice board in his office. Rule 16 is also
mandatory.

The registration officer, under Rule 17, has the power to reject any claim or
objection which is lodged within the prescribed time or in the prescribed form and
manner. Under Rule 18, if the registration officer is satisfied as to the validity of any
claim or objection, he may allow it without further inquiry after the expiry of one
week from the date on which it is entered in the list exhibited by him under clause



(b) of Rule 16. There is, however, a restriction on the power of the registration
officer under the proviso to Rule 18. That restriction is that if there be a demand for
inquiry in writing to the registration officer by any person against the acceptance of
claim or objection, such claim or objection shall not be allowed without further
inquiry. Rule 19 provides that where a claim or objection is not allowed under Rule
17 or 18, the registration officer shall give notice of hearing of the claim and
objection. Under sub-rule (2) of Rule 19 that the notice mentioned in sub-rule (1) of
Rule 19 may be given either personally or by registered post or by affixing it to the
person's residence or last known residence within the constituency. Rule 20 gives
power to the registration officer to hold a summary inquiry into the claim and
objection under Rule 19. Under sub-rule (2) to Rule 20, the hearing of the claimant
or the objector and the person objected to and any other person who, in the opinion
of the registration officer, is likely to be of assistance to him, shall be entitled to
appear and be heard. Sub-rule (3) to Rule 20 gives a discretion to the registration
officer to require any claimant or objector or any person objected to appear in
person before him, or require that the evidence tendered by any person shall be
given on oath and administer an oath for the purpose.

A combined reading of Rules 18, 19 and 20 show that they are based on the
principle of natural justice keeping in view the right of an eligible voter to be
included in the electoral roll and the right of any person to see that the names of
persons not so eligible, but wrongly included earlier, be deleted from the electoral
roll. Rule 21 gives suo motu power to the registration officer to include names
inadvertently omitted. Rule 21 (A) gives suo motu power to the registration officer
to delete the names of dead electors or of persons who have ceased to be or are not
ordinarily residents in the constituency. Rule 22 is very important. It gives power to
the registration officer to prepare a lists, after compliance of Rules 18, 20, 21 and 21
A and publish the roll together with the list of amendments by making a complete
copy thereof available for inspection and displaying a notice in Form 16 at his office.
Under sub-rule (2) of Rule 22, on such publication, the roll together with the list of
amendments "'shall be the electoral roll of the constituency.” Under sub-rule (3),
this roll shall be the "basic roll** for the constituency. Rule 23 provides for appeal
from the decision of the registration officer under Rule 20, 21 or 21 A to an
appropriate authority. These provisions disclose the importance to be given to the
preparation of an electoral roll.

36. It is true, as submitted on behalf of the Election Commission, that a perfect
electoral roll is not possible. But at the same time, it must be remembered that the
name of any eligible voter should not be omitted or the name of any disqualified
person should not be included in the electoral roll, in violation of any constitutional
or statutory provisions. The error, when pointed out, has to be removed. It must
also be remembered that a large section of the electorate of our country consists of
illiterate people and not politically so conscious as to see that their names are in the
electoral roll. Needles to say that ours is a democratic country with a parliamentary
form of government that is run on party basis. The parliamentary form of
government depends on political parties. A duty therefore is cast on the political
parties to educate the electorate and take steps that the names of eligible persons
are included in the electoral rolls and that names of ineligible persons are deleted.
Erroneous inclusion or ommission of the names of a few persons may not be of
much consequence. But if a considerable number of the names of such persons are
either wrongly included in, or excluded from, the electoral roll, it will be of great



consequence to a particular party either in power or in the position. The electoral
registration officer, therefore, cannot be fastidious as to whether the claims and
objections are strictly in prescribed forms. Even when there are omnibus objections
by a political party or political parties, as in this case, filing claims and/or
objections, such claims and objections have to be inquired into and necessary action
taken so that the correct opinion of the electorate may be reflected in the result of
the election.

37. In the instant case, it must be said in fairness to the Election Commission, on
receipt of omnibus complaints and objections on behalf of a large number of
persons, the Election Commission directed the Chief Electoral Registration Officer
of West Bengal to inquire into these claims and objections and take appropriate
action. But it does not appear or there is nothing on record to show that those
claims and objections, albeit omnibus, may be sometimes not strictly in the
prescribed forms, were disposed of by the Electoral Registration Officer after issue
of notices as required by the rules. The affidavits filed on behalf of the Election
Commission by Mr. Krishnamurthi, and Mr. Ganeshan vaguely state that they were
"duly"* disposed of.

In para 46 of the affidavit of Mr. N. Krishnamurti, the Chief Electoral Officer of
West Bengal, it has been, inter alia, stated, "'similarly, as regards the letter dated
January 17, 1982 of Shri Bholanath Sen addressed to me regarding his complaints
in respect of the Bhatar Assembly Constituency | say that all specific complaints
contained in his letter have been duly looked into by the Electoral Registration
officer and | have also examined the same. | crave leave to refer to the reports in
this regard at the time of hearing' (emphasis added). It has not been stated that the
complaints were inquired into after issue of notices as required by law.

In clause (z) of Part | of another affidavit filed by Mr, Krishnamurthi, it has
been stated:

"In early December, 1981 Shri Ajit Panja, Leader of Indian National Congress,
made a complaint regarding the non-inclusion and wrong inclusion of certain
entries in the electoral roll of 158 of Burtola Assembly Constituency. A special check
was made and remedial action taken in respect of 6000 entries out of 89,000 entries
before the finalisation of the intensively revised rolls of 31-12-1981. A copy of the
report of the Electoral Registration Officer who is the Collector of Calcuta is
annexed as Annexure 19"

The second part on page 4 of Annexure 19 reads :

"At the time of house to house enumeration, enumerators approached the head
of household and handed over to them their electoral cards under their signature.
At this time, the Supervisors also signed both the copies of the electoral cards.
After the electoral cards were deposited in our office, the Supervisors made a test
check of about 30% of the electoral cards. Myself along with my Assistant E. R. Os.
made a test check of about 10%. On such test case, large number of voters were
included in the draft roll. In particular, in Burtolla Assembly Constituency, more
than 6000 voters were included by the Assistant E.R.Os at the time of their test
check. A test check of about 5 to 10% was conducted in respect of the decreases in
number of voters in all the constituencies by special squads. In Burtolla Assembly



Constituency such test checks were conducted by Sr. A. Roy Chaudhury, Addl.
Treasury Officer and Assistant E.R.O........c.ccoevvvivieviieiinnns

It has not been stated as to what happened to, and what remedial measures were
taken in respect of, the other 83,000 entries. It has also been stated in this affidavit
that in Form 6, (1) total number of claims received was 4, 17, 231; (2) total number
of claims allowed was 3,05,072. It has not been explained as to what was done to the
other claims of 1,12,159, or that these cases were rejected after hearing, as required
by law. It has also been stated in the affidavit that the total number of objections
received in Form 7 was 1,09,665 and the total number of objections allowed was
65,430. It has not been explained as to what was done in respect of the difference of
44,435 objections or that these objections were rejected after hearing as enjoined by
law. What has been stated in para (0) at page 26-A of the affidavit is, "'all the above
claims and objections in Forms 6,7 and 8 were to be ‘duly dealt with and disposed of
by the Electoral Registration Officers by that date'. But it has not been stated that
they were disposed of as required by law. It must be said in fairness to Mr.
Krishnamurthi that as Dr. Gopal Das Nag had not been able to file his specific
complaints with the concerned Electoral Registration Oficers before January 16,
1982 which was the dead-line date, and as these omnibus complaints had been given
to him prior to 16-1-1982, ""in order not to be too technical (though in law the
complaint and objections had to be in the prescribed forms and had to be submitted
to the respective Electoral Registration Officers within the prescribed time) by a
radiogram | requested the concerned Electoral Registration Oficers of 16
constituencies in respect of which the omnibus complaints were made by the
complainant in question, to accept them and promptly enquire into them and take
remedial action under Rule 21 and 21 A of the 1960 Rules so that the enquiry could
be completed with the utmost promptitude and to report back with respect to the
remedial action taken.” But there is nothing show that his directions were in fact
carried out by the Electoral Registration Officers in accordance with the relevant
Rules.

It has been stated in clause (p) at page 38 of the affidavit that ""pursuant to the
various radiogram messages, the District Election Oficers had taken the following
action and were continuing to take the following actions :-

(i) In respect of complaints in Forms 6, 7 and 8, they were being dealt with and
disposed of.

(i) In respect of the specific cases in omnibus complaints, they were being
enquired into and treated as information for action under Rules 21 and 21 A of 1960
Rules after due investigations mostly with 100% on the spot verification. Proformas
indicating the manner in which the omnibus complaints were accepted or rejected
or disposed of were duly filled in after determination and forwarded to the Chief
Electoral Officer™.

With regard to the complaint that notices were not received by the claimants
and objectors, it has been admited that "*due to postal delay, the intimation neither
reached Shri Ajit Kumar Panja or his agent about the hearing; In fact, the law does
not require any intimation to be given to any representative of political parties in
connection with enquiries under Rules 21 and 21 A except that reasonable
opportunity should be given to the affected person whose name for deletion is
included in the list under Rule 21 A of the 1960 Rules. The procedure set out on 2nd



February, 1982 was only to facilitate an expeditious disposal of the complaint if
found to be genuine."

Technically, Mr. Krishnamurthi is right that a political party is not entitled to,
under the law, to receive any notice but in the background of the illiteracy and
ignorance and lack of political consciousness of a large action of the electorate, it is
but proper and in consonance with the spirit of the Constitution and the Election
Laws that notices be given to the leaders of political parties who file complaints or
omnibus complaints and claims and objections. It has also been stated in para (r) at
page 41 of the affidavit that , ""The team visited various places in Calcutta and in the
districts of Hooghly, 24-Parganas, Midnapore and Malda for on-the-spot
verification of complaints on selective basis'. There is nothing to show that these on-
the spot verification were made with prior notice to the complainants/objections
and/or their representatives. Obviously, a thorough enquiry into the
complaints/objections were not made "inasmuch as the percentage of errors with
reference to the total electors was too low and below normal®, as pleaded on behalf
of the Election Commission. But it must be remembered that the fate of a political
party is decided by small margin of voters in our country as the political forces have
not yet fully crystallised and as there are too many political parties in our country,
and the elections are multi-cornered.

There may be another reason for a Registration Officer for not strictly following
the provisions of law in disposing the claims/objections inasmuch as "the
proceedings under Rules 21 and 21A of 1960 Rules are summary in nature having
regard to the necessity of expeditious revision of electoral rolls within a time bound
programme' as contended on behalf of the Election Commission in their affidavits.
It has also been asserted in para 27 at page 64 of the affidavit that the decision in
disposing of the claims and objections under Rules 21 and 21 A of 1960 Rules, ""The
Electoral Registration Officer is not required to communicate his decision to any
person making claims and objections when taking decision under Rules 21 and 21A
of 1960 Rules as the proceedings under Rules 21 and 21A are taken under his suo
motu power"'.

38. The Writ Petition has been filed by eight writ petitioners of whom Petitioner
No. (1) is the General Secretary of the West Bengal State Muslim League and also
member of the National Executive of the Indian Union Muslim League and a
member of the existing West Bengal Legislative Assembly, No. (2) is a member of
the Polit Bureau of the All India Communist Party, No. (3) is the President of All
India Christian Democratic Party, No. (4) is the Vice-President of the West Bengal
Unit of the Janta Party and Executive Member of National Committee of Janta
Party and ex- M.P., No. (5) is a member of the All India Congress Committee
(Socialist) and an ex- M.P., No. (6) is a sitting member of the existing West Bengal
State Legislative Assembly and Secretary of the Congress Legislative Party, West
Bengal Assembly, No. (7) is a member of the Republican Party of India, and No. (8)
is the Vice-President of All India Forward Block Central Committee.

The petition contains 98 paragraphs of which paras 3 to 70 refer to the
provisions of law, para 73 to the alleged anomalies in the voters' lists. Paras 86, 93
and 95 refer to the alleged illegal inclusion/omission of the names of about 8,00,000
voters. It has been stated in paragraph 72 that 14 constituencies were affected by
cyclones and other calamities, about 1000 to 5000 teenagers were included in the
voters' lists, a large number of aliens were included in the voters' lists, a large



number of bona fide voters were excluded, fictitious entries were made and
distorted names were recorded. It was also alleged that CPI (M) enumerators
having allegiance to the party in power in West Bental were appointed for the
preparation of the voters' lists. The answer on behalf of the Election Commission is
that the enumerators were teachers who are normally appointed as enumerators. In
my opinion, no persons who are members of a political party or of an association
affiliated to a political party should be appointed to be eumerators of voters so that
there may not be any foul play or rigging in the preparation of the electoral roll.
Enumerators should be persons who are not affiliated , either directly or indirectly
to any political party, whetehr in power or not; for this purpose, it is desirable that
only Government officers including teachers of Government schools and colleges
may be appointed enumerators, and not of non-government organisations or
institutions, unless their rules debar their employees to be members of political
parties.

It, therefore, cannot be said that in the revision of the electoral roll, all possible
care as enjoined by the letter and spirit of the Constitution and the statutes was
taken in this case.

39. Now about reliefs, in this case, however, reliefs prayed for, are not possible to
be granted. It is not the petitioners’ case that the electoral rolls in all the 294
constituencies in West Bengal have not been revised in accordance with law. They
have made allegations only with respect of constituencies and omnibus complaints
were filed only in respect of two constituencies namely, Bartolla and Bhatar.
Although there were no electoral rolls prepared in accordance with law for Bartolla
and Bhatar constituencies the general election of the entire State cannot be held up,
as electoral rolls are prepared and published constituencywise. It is, therefore, not
possible to hold up the election in respect of all the constituencies unless a case is
made out that no election can be held in any of all the 294 constituencies. Secondly,
no concrete names of persons have been mentioned in the Writ Petitions and so it is
not possible to issue any writ of mandamus to the electoral registration officers for
the inclusion or exclusion of the names of those persons, as the case may be, in or
from the electoral rolls. Thirdly, the authorities actually responsible for inclusion or
exclusion of names are the electoral registration officers but they have not been
made parties to the petition and so no writ of mandamus can be issued against
them; and it is not possible to make them parties so late.

Ordered accordingly



SUPREME COURT OF INDIA"

Petition for Special Leave to Appeal (Civil) No. 7822 of 1985.
(Decision dated 12.8.1985)

Krishna Ballabh Prasad Singh ..Petitioner
Vs.
Sub Divisional Officer Hilsa-cum-Returning Officer
and Others ..Respondents
SUMMARY OF THE CASE

At the general election to the Bihar Legislative Assembly held in March, 1985,
after the counting of votes in Islampur Assembly Constituency was over, the
Returning Officer announced that the petitioner, Shri Krishna Ballabh Prasad
Singh, was duly elected. A certificate of election in Form-22, appended to the
Conduct of Elections Rules, 1961, was also granted to him. But the declaration in
Form 21 C under Rule 64 A of the said Rules was not yet prepared by the
Returning Officer and not sent to the authorities required thereunder. While
preparing that declaration, the Returning Officer discovered that the votes of one
booth had not been counted. He then took those votes into account and found that
some other candidate, and not the petitioner, had got the majority of votes. He
thereupon cancelled the election certificate of the petitioner and declared the said
other candidate to be the successful candidate. A declaration was then prepared in
Form 21 C and fresh certificate in Form 22 was issued to the elected candidate.

The petitioner filed a writ petition in the Patna High Court challenging the
declaration made by the Returning Officer in favour of the above mentioned elected
candidate. A Division Bench of two Judges of the High Court heard the writ
petition and, on a difference of opinion between the two, the case was referred to a
third Judge of the High Court. The Third Judge agreed with the view taken by one
of the Judges of the Division Bench that the writ petition must fail because of the
bar imposed by Article 329 (b) of the Constitution, and that an election petition was
the proper remedy.

The present appeal was filed against the above order of the High Court, raising
the question as to when the election process came to end and up to what stage the
bar in Article 329 (b) operated against writ petition. The Supreme Court held that
the process of election came to end only after the declaration in Form 21 C was
made and the consequential formalities were completed by the Returning Officer.
The writ petition in the present case was, thus, not entertainable.

Constitution of India, Arts, 329(b) and 226 — Representation of the People Act (43 of
1951), Ss. 66 and 169 — Conduct of Election Rules (1961), R. 66, Form 22 and R. 64(a)
Form 21-C — Election dispute — Writ petition — Maintainability — Certificate of election in



Form 22 under R. 66 granted to petitioner — However, declaration in Form 21-C not
prepared under CI. (a) of R. 64 — Later, election of petitioner cancelled and respondent
declared successful candidate — Writ petition challenging declaration — Not maintainable
because of bar imposed by Art. 329(b) — Election petition alone would be maintainable.

Where a certificate of election in Form 22 under R. 66 was granted to the
petitioner but the declaration in Form 21C was not prepared under CI. (a) of R. 64
and sent to the authorities required thereunder and the Returning Officer, on
discovering that the ballot papers of one booth had not been counted, took those
votes into account and thereafter issued a notice cancelling the election of the
petitioner and declaring the respondent to be the successful candidate and a
declaration in Form 21C was then prepared declaring the respondent to be the
elected candidate and a fresh certificate in Form 22 was issued a writ petition
challenging the declaration made in favour of the respondent would not be
maintainable as the process of election came to an end only after the declaration in
Form 21C was made and the consequential formalities were completed. The bar of
Cl. (b) of Art. 329 of the Constitution came into operation only thereafter and an
election petition alone was maintainable. The announcement by the Returning
Officer that the petitioner had been elected had no legal status because the
declaration in Form 21C had not yet been drawn up. Even the grant of the
certificate of election in Form 22 to the petitioner cannot avail him because R. 66
contemplates the grant of such certificate only after the candidate has been declared
elected under S. 66, which refers back to R. 64 and therefore to Form 21C. There
having been no declaration in Form 21C at the relevant time, the grant of the
certificate of election in Form 22 to the petitioner was meaningless. Judgment of
Patna High Court Affirmed. (Paras 4 and 5)

JUDGMENT
Present:- R.S. Pathak and Sabyasachi Mukharji, JdJ.

PATHAK, J..— The petitioner and the fourth respondent contested an election to the
Bihar Legislative Assembly seat from the Islampur Assembly Constituency in
March, 1985. After the votes had been polled, the counting of votes was taken up on
March 6, 1985. Pursuant to allegations made by the parties, the Election
Commission of India ordered re-polling in sixty stations. On the conclusion of the
re-poll the votes were counted and the petitioner was found to have secured more
votes than the fourth respondent. The fourth respondent applied for a recount of the
votes but the Returning Officer rejected the application and announced that the
petitioner had been duly elected to the Assembly. A certificate of election in Form 22
under Rule 66 of the Conduct of Election Rules, 1961, was granted to the petitioner.
It seems that the declaration in Form 21C was not prepared under Clause (a) of
Rule 64 of the Conduct of Election Rules, 1961, and sent to the authorities required
thereunder. The Returning Officer, on discovering that the ballot papers of one
booth had not been counted took those votes into account and thereafter issued a
notice cancelling the election of the petitioner and declaring the fourth respondent
to be the successful candidate. A declaration in Form 21C was then prepared
declaring the fourth respondent to be the elected candidate, and a fresh certificate in
Form 22 was issued.



2. The petitioner filed a writ petition in the Patna High Court challenging the
declaration made in favour of the fourth respondent. A division Bench of two
Judges of the High Court heard the writ petition and on a difference between the
two the case was referred to a third Judge of the High Court. The third Judge
agreed with the view taken by one of the Judges of the Division Bench that the writ
petition must fail because of the bar imposed by Clause (b) of Article 329 of the
Constitution and that an election petition was the proper remedy.

3. In this petition for special leave against the majority judgment of the High
Court, the only question is whether the bar enacted in Clause (b) of Article 329
operates against the writ petition. Learned counsel for the petitioner urged that the
petitioner is entitled to maintain the writ petition and to contend that the returning
officer had no power to cancel the election of the petitioner and declare the fourth
respondent elected. It is submitted that the process of election was completed as
soon as the counting of votes was concluded and a certificate of election in Form 22
was granted to the petitioner certifying that he had been elected and therefore no
question arose of the petitioner filing an election petition. What is challenged, says
the petitioner, is the declaration by the returning officer thereafter that the fourth
respondent, and not the petitioner stood elected. We see no force in the contention.

4. The process of election set forth in the Representation of People Act. 1951,
consists of several stages and towards the end it requires a declaration of the result
of the election. Section 66 of the Act provides that when the counting of votes has
been completed the Returning Officer must declare forthwith the result of the
election "'in the manner provided in this Act of the rules made thereunder™.
Thereafter, under S. 67 the result of the election is reported by the Returning
Officer to the authorities specified therein and the declaration is published in the
Official Gazette. It may be mentioned that according to S. 67A of the Act the date on
which the candidate is declared by the Returning Officer under S. 66 to be elected is
regarded as the date of election of that candidate. Now, as contemplated by S. 66 the
declaration of the result of the election must be in the manner provided by the Act
or the rules made thereunder. The procedure for declaring the result of the election
is set forth in Rule 64 of the Conduct of Election Rules, 1961. Rule 64 provides:—

"64. Declaration of result of election and return of election. The Returning
Officer shall, subject to the provisions of Section 65 if and so far as they apply to any
particular case  then —

(a) declare in Form 21C or Form 21D as may be appropriate, the candidate to
whom the largest number of valid votes has been given to be elected under Section
66 and send signed copies thereof to the appropriate authority, the Election
Commission and the chief electoral officer; and

(b) complete and certify the return of election in Form 21E and send signed
copies thereof to the Election Commission and the Chief Electoral Officer."

It is plain that the declaration envisaged by the law that a candidate has been
elected is the declaration in Form 21C or Form 21D. The declaration in Form 21C is
made in a general election and the declaration in Form 21D is made when the
election is held to fill a casual vacancy. It is now settled law that the right to vote, the
right to stand as a candidate for election and the entire procedure in relation thereto
are created and determined by statute. Accordingly, when S. 66 of the
Representation of the People Act. 1951 provides that the result of the election shall



be declared in the manner provided by the Act or the Rules made thereunder the
declaration can be effected in that manner only. The manner is clearly expressed in
Rule 64 of the Conduct of Election Rules, 1961. There is no other manner. There
must be a declaration in Form 21C or Form 21D. The announcement by the
Returning Officer that the petitioner had been elected has no legal status because
the declaration in Form 21C had not yet been drawn up. Even the grant of the
certificate of election in Form 22 to the petitioner cannot avail him because Rule 66
contemplates the grant of such certificate only after the candidate has been declared
elected under S. 66, which refers us back to Rule 64 and therefore to Form 21C.
There having been no declaration in Form 21C at the relevant time, the grant of the
certificate of election in Form 22 to the petitioner was meaningless.

5. We are of opinion that the process of election came to an end only after the
declaration in Form 21C was made and the consequential formalities were
completed. The bar of Clause (b) of Article 329 of the Constitution came into
operation only thereafter and an election petition alone was maintainable. The writ
petition cannot be entertained.

6. Learned counsel for the petitioner contends that it was not open to the
returning officer to antedate the Form 21C drawn up by him by placing on it the
date on which he originally announced the result of the election. That is a ground
learning on the merits of the dispute between the parties, which as we have observed
must properly be the subject of an election petition.

7. The petition for special leave fails and is rejected.

Petition dismissed.



SUPREME COURT OF INDIA"

Transferred Cases Nos. 364 to 382 of 1984
(Decision dated 30.9.1985)

Indrajit Barua and Others, etc. ... Petitioners
Vs.
Election Commission of India and Others ..Respondents
SUMMARY OF THE CASE

On the eve of general election to the Assam Legislative Assembly in 1979,
certain writ petitions were filed before the Guwahati High Court, seeking a
direction to the Election Commission not to hold the general election as the electoral
rolls were alleged to be defective. The High Court entertained the writ petitions but
did not grant interim stay of elections. Subsequently, the elections to the State
Assembly were held and the House constituted. After the general election, some
more writ petitions were filed before the High Court challenging the electoral rolls
and questioning the validity of all the elections to the Legislative Assembly and
praying for dissolution of the House. At the instance of the Election Commission, all
these writ petitions were transferred to Supreme Court for disposal.

The Supreme Court dismissed all the petitions by an order dated 28th
September, 1984. It gave detailed reasons for its order dated 28th September, 1984
by a subsequent order dated 30th September, 1985. The Supreme Court held that
the general election as a whole could not be called in question by a writ petition,
even though there was a common ground which might have vitiated the elections
from all the constituencies and that election from each constituency had to be
challenged separately by an election petition. The Supreme Court also held that the
validity of election could not be called in question on the ground that the electoral
rolls were defective as the finality of electoral rolls could not be assailed in an
election petition.

[Editorial Note — The text of the case is reported in full in AIR 1984 SC 1911.
Hon'ble Judges had then observed that detailed reasons will follow later. Judgment
in pursuance thereof is printed hereunder.]

(A) Constitution of India, Art 226 — Election — It can be challenged only in manner
prescribed by Representation of the People Act — Writ petition under Art. 226,
challenging elections to State legislature — Not maintainable, (Representation of the
People Act (1950) S. 81) (Para 6)

(B) Constitution of India Art. 329(b) — Election — Preparation of electoral rolls —
It is not a process of election. AIR 1985 SC 1233, Poll. (Para 12)



(C) Representation of the People Act (43 of 1950), S.21(2) proviso — Election —
Challenge as to, on ground of defective electoral roll.

In a suitable case challenge to the electoral roll for not complying with the
requirements of the law may be entertained. But the election of a candidate is not
open to challenge on the score of the electoral roll being defective. Holding the
elections to the legislature and holding them according to law are both matters of
paramount importance. Such elections have to be held also in a accordance with a
time bound programme contemplated in the Constitution and the Act. The
provision added in S. 21(2) of the Act of 1950 is intended to extend cover to the
electoral roll in eventualities which otherwise might have interfered with the smooth
working of the programme (Para 12)

Cases Referred: Chronological Paras
AIR 1985 SC 1233 12
AIR 1984 SC 1911 1,3,12,13
AIR 1970 SC 340 : 1970: 1 SCR 845 3
AIR 1957 SC 304 : 1957 SCR 68 9
AIR 1955 SC 233 : 1954 SCR 1104 4
AIR 1954 SC 210 : 1954 SCR 892 4
AIR 1954 SC 520 : 1955 SCR 267 5
AIR 1952 SC 64 : 1952 SCR 218 12
JUDGMENT
Present:- P.N. Bhagwati C.J. Amarendra Nath Sen, V.

Balakrishna Eradi. Ranganath Misra. V. Khalid. Jd.

Mr. V. M. Tarkunde, Mr. P. G. Barua, Mr. S.N. Medhi, Mr. Shanti Bhushan, Mr.
K.K. Venugopal, Mr. Sole J. Sorabji & S.M. Medhi. Sr. Advocate, Mr. Hrishikesh
Roy, Mrs. & Mr. Karanjawala, Mr. K. Pablay, Mr. Swaraj Kaushal, Mr. E.C.
Vidyasagar, Sushma Swaraj, Mr. N.M. Ghatate, Mr. S.VV. Deshpande, Mr. Lira
Goswami, Mrs. R. Swamy, Mr. C.S. Vaidyanathan, Mr. P. Choudhary, Mr. P.G.
Barua, Miss Lakshmi Anand Kumar and Mss. N. Rama Kumaran, Advocates, with
them for Petitioners;

Mr. K. Parasaran, Attorney General, Mr. K.G. Bhagat, Addl. Solicitor General,
Mr. AKK. Sen. Mr. F.S. Nariman and Mr. P.R. Mridul, Sr. Advocates, Mr. S.N.
Bhuyan. Advocate General. Assam, Mr. K. Swamy Ms. A. Subhashini, Mr. S.K.
Nandy, Mr. M.Z. Ahmed and Mr. Kath Hazarika, Advocates with them for
Respondents.

RANGANATH MISRA, J. :— At the conclusion of the hearing, in view of the
urgency of the matter as also the importance of the issues involved we made an
order on September, 28, 1984 (reported in AIR 1984 SC 1911) setting out briefly our
conclusions and had indicated that detailed reasons would be given in the judgment
to be delivered later.

2. On the 12th January 1983 election to all the 126 seats of the Assam Legislative
Assembly was notified to be held in February, 1983. Very disturbed conditions had
been prevailing in Assam for a few years prior to this period and one of the issues



leading to the agitation was the electoral rolls of 1979 prepared under the
Representation of the People Act, 1950 (1950 Act for short). When general election
was notified a set of writ petitions were filed in the Gauhati High Court being Civil
Rules 87 and 228-246 of 1983. The first application asked for a mandamus to the
Election Commission and the State Government then under President's rule not to
hold elections on the basis of the defective electoral rolls and to defer holding of
elections on account of the prevailing disturbed situation in the State. In the second
group of writ petitions the Court was asked to issue a mandamus for preparation of
fresh electoral rolls according to law before election could be held and to restrain
the Commission and the State Government from holding elections on the basis of
defective and void electoral rolls. The High Court did not grant interim order of
stay of election though the writ petitions were entertained. Consequently elections
were held to the State Legislature and by Notification of February 27, 1983, the
results of the election were duly notified. A number of writ petitions were then filed
in the Gauhati High Court more or less making similar allegations and substantially
challenging the electoral rolls of 1979 and questioning the validity of all the elections
to the Legislative Assembly and praying for dissolution of the House. In some of
these applications relief of quo warranto was also asked for against named returned
candidates. These writ petitions were numbered as Civil Rules 524, 691-693, 695-
699, 706-707, 694 and 595 (?) of 1983 and were in due course transferred to this
Court at the instance of the Election Commission for disposal. They have, therefore,
been assigned new numbers as Transferred Cases. We have thus two sets of cases,
transferred from the Gauhati High Court — the first set challenging the electoral
rolls of 1979 and the Notification for holding of the elections and asking for staying
of the elections and the second set challenging the elections after they were held and
notified on the ground that the holding of elections on the basis of the void electoral
rolls of 1979 was contrary to law and vitiated the elections.

3. Our order of September, 28 1984, (reported in AIR 1984 SC 1911), not only
indicated the conclusions but also provided brief reasons for the same. We therefore
propose to refer to the relevant portions thereof on each issue arising for
consideration. Dealing with the challenge to the validity of elections to Assam
Legislative Assembly, we had said.

""The principal ground on which the validity of the elections has been challenged
is that the electoral rolls were not revised before the elections in contravention of the
provisions of S. 21. subsec. (2) (a) of the Representation of the People Act 1950, and
the elections were held on the basis of the electoral rolls of 1979. Now it is
undoubtedly true that the electoral rolls were not revised before the impugned
elections were held but the Election Commission dispensed with the revision of the
electoral rolls by an order dated January, 7, 1983, made under the opening part of
S. 21 sub-sec. (2) and this order has not been challenged in any of the writ petition.
Hence the impugned elections cannot be challenged on the ground that they were
without revision of the electoral rolls. The petitioners also attacked the validity of
the electoral rolls of 1979 on the ground that the Election Commission had by the
Press Note dated September, 18 1979, erroneously directed the electoral authorities
in charge of revision of the electoral rolls not to delete the names of any persons
from the electoral rolls on the ground of lack of qualification of citizenship since the
question of citizenship was not one which could be decided by the electoral
authorities and the electoral rolls of 1979 were therefore invalid and the impugned



elections held on the basis of the electoral rolls of 1979 were void. We do not think
there is any substance in this contention.

In the first place, Art. 329(b) of the Constitution bars any challenge to the
impugned elections by a writ petition under Art. 226 as also on the ground that the
electoral rolls on the basis of which the impugned elections were held were invalid.
The petitioners sought to escape from the ban of Art 329 (b) by contending that they
are challenging the impugned elections as a whole and not any individual election
and that the ban of Art 329(b) therefore does not stand in the way of the writ
petitions filed by them challenging the impugned elections. But we do not think this
escape route is open to the petitioners. There is in the Representation of the People
Act, 1951, no concept of elections as a whole. What that Act contemplates is election
from each constituency and it is that election which is liable to be challenged by
filing an election petition. It may be that there is a common ground which may
vitiate the elections from all the constituencies but even so it is the election from
each constituency which has to be challenged though the ground of challenge may
be identical. Even where in form the challenge is to the elections as a whole in effect
and substance what is challenged is election from each constituency and Art. 329(b)
must, therefore, be held to be attracted.

We are of the view that once the final electoral rolls are published and elections
are held on the basis of such electoral rolls, it is not open to anyone to challenge the
election from any constituency or constituencies on the ground that the electoral
rolls were defective. That is not a ground available for challenging an election under
S.100 of the Representation of the People Act, 1951. The finality of the electoral rolls
cannot be assailed in proceeding challenging the validity of an election held on the
basis of such electoral roll vide Kabul Singh v. Kundan Singh (1970) 1 SCR 845 :
(AIR 1970 SC 340) Art. 329(b) in our opinion clearly bars any writ petition
challenging the impugned election on the ground that the electoral rolls of 1979 on
the basis of which the impugned elections were held were invalid."

Article 329(b) of the Constitution provides:

"Notwithstanding anything in this Constitution:—

(@ XXX XXXX

(b) No election to either House of Parliament or to the House or either House of
the Legislature or a State Shall be called in question except by an election petition
presented to such authority and in such manner as may be provided for by or under
any law made by the appropriate legislature.™

4. Therefore, an election can be challenged only by filing of an election petition
in the manner prescribed by the Representation of the People Act. 1951. A
Constitution Bench of this Court in Jagan Nath v. Jaswant Singh. 1954 SCR 892 :
(AIR 1954 SC 210) has said:

"The general rule is well settled that the statutory requirement of election law
must be strictly observed and that an election contest is not an election at law or a
suit in equity but is a purely statutory proceeding unknown to the common law and
that the Court possesses no common law power."

In Hari Vishnu Kamath v. Syed Ahmad Ishaq. 1955 SCR 1104 at p. 1111 : (AIR
1955 SC 233 at Pp. 238-239) Venkatarama Ayyar. J. speaking for the Court said:

RS These are instances of original proceedings calling in question an election
and would be within the prohibition enacted in Art. 329 (b). but when once
proceedings have been instituted in accordance with Art. 329(b) by presentation of



an election petition, the requirements of that article are fully satisfied. Thereafter
when the election petition is in due course heard by a Tribunal (now the High
Court) and decided, whether its decision is open to attack and if so, where and to
what extent, must be determined by the general law applicable to decisions of
Tribunals. ...... The view that Art. 329(b) is limited in its operation to initiation of
proceedings for setting aside an election and not to the further stages following on
the decision of the Tribunal is considerably reinforced when the question is
considered with reference to a candidate whose election has been set aside by the
Tribunal.”

5. To the same effect are the observations of another Constitution Bench in the
case of Durga Shankar Mehta v. Raghuraj Singh, 1955 SCR 267 : (AIR 1954 SC
520) Mukherjea. J. (as he then was) spoke for the Court thus:

"The non obstante clause with which Art. 329 of the Constitution begins and
upon which the respondent’s counsel lays so much stress debars us, as it debars any
other Court in the land, to entertain a suit or a proceeding calling in question any
election to the Parliament or the State Legislature. It is the Election Tribunal (now
the High Court) alone that can decide such disputes and the proceeding has to be
initiated by an election petition and in such manner as may be provided by a
statute...."

6. These are clear authorities — and the position has never been assailed — in
support of the position that an election can be challenged only in the manner
prescribed by the Act. In this view of the matter, we had concluded that writ
petitions under Art. 226 challenging the election to the State Legislature were not
maintainable and election petitions under S. 81 of the Act had to be filed in the High
Court. The Act does not contemplate a challenge to the election to the Legislature as
a whole and the scheme of the Act is clear. Election of each of the returned
candidates has to be challenged by filing of a separate election petition. The
proceedings under the Act are quite strict and clear provisions have been made as to
how an election petition has to be filed and who should be parties to such election
petition. As we have already observed when election to a legislature is held it is not
one election but there are as many elections as the legislature has members. The
challenged to the elections to the Assam Legislative Assembly by filing petition
under Art. 226 of the Constitution was therefore not tenable in law.

7. It is the admitted case of parties before us that the electoral rolls of all the
constituencies excepting one in the State of Assam were last revised intensively
during the year 1979 with reference to January 1, 1979., as the qualifying date. In
the case of No. 114 — Jonai (S.T.) Assembly Constituency only summary revision
was undertaken as intensive revision was not possible for the reason that these areas
were submerged heavily by flood water at the relevant time. The general election to
the House of Parliament was held in 1980 on the basis of the said electoral rolls. An
annual revision of the electoral rolls as per requirement of the law as also the
practice obtaining in the rest of the country could not be undertaken in 1980-81 or
1982 mainly on account of adverse law and order situation prevailing in the State.

8. The legislative Assembly of the State of Assam had been dissolved by the
President acting under Art. 356 of the Constitution by proclamation dated March
19, 1982, and the extended period was due to expire on March, 18, 1983. The
Election Commission was intimated by the Union government on January 6, 1983,
that the Presidential proclamation would be revoked by the end of February, 1983.



Holding of election in Assam for constituting the Legislative Assembly well before
the end of that period therefore became an immediate necessity. The Election
Commission had hardly eight weeks time in its hand to complete the process.
Without loss of further time the Commission issued the Notification announcing the
election programme on January 12, 1983 and the election was proposed to be held
on the basis of the existing electoral rolls of 1979.

9. According to the petitioners the electoral rolls of 1979 without being
appropriately revised as required by law were not the proper rolls on the basis of
which election could have been conducted. It has been pointed out that the process
of revision had been undertaken but the Election Commission suddenly stopped it
and decided that the unrevised and out of date rolls would provide the basis for
holding of the elections. It is the submission of the petitioners on the basis of a
decision of this Court in Chief Commr. Ajmer v. Radhy Shyam Dani. 1957 SCR 68 :
(AIR 1957 SC 304). that it is essential for democratic elections that proper electoral
rolls should be maintained and in order that the same may be available it is
necessary that after the preparation of the electoral rolls opportunity should be
given to the parties concerned to scrutinise whether the persons enrolled as electors
possess the requisite qualifications. Opportunity should also be given for the
revision of the electoral rolls and for the adjudication of the claims for being
enrolled. Unless these are done the obligation cast upon those holding the elections is
not discharged and the elections held on such imperfect electoral rolls would acquire
no sanctity and would be liable to be challenged at the instance of the parties
concerned. In the case referred to above validity of municipal elections was under
consideration. Obviously provisions of Art 329(b) of the Constitution had no
application to such election and this Court was dealing with the statutory
requirements for holding of the elections.

10. Challenge to the 1979 electoral rolls is on the basis that persons who are not
citizens of India have been included in the electoral rolls. Infiltration of people from
outside India into Assam and inclusion of their names in the electoral rolls
constituted one of the main grounds for the agitation in Assam. S. 16 of the 1950 Act
clearly provides that a person shall be disqualified for registration in an electoral
roll if he is not a citizen of India. Detailed provision has been made in the
Registration of Electors Rules to raise objection to the inclusion of the name of a
disqualified person. Part 111 of the 1950 Act makes provision for electoral rolls for
Assembly Constituencies S. 21 deals with preparation and revision of electoral rolls;
S. 22 provides for correction of entries in electoral rolls while S. 23 authorised
inclusion of names in electoral rolls. S. 24 provides an appeal to the Chief Electoral
Officer from any order made by the Electoral Registration Officer under Ss. 22 and
23, S. 21 making provision for preparation and revision of electoral rolls runs thus;

(1) The electoral roll for each constituency shall be prepared in the prescribed
manner by reference to the qualifying date and shall come into force immediately
upon its final publication in accordance with the rules made under this Act.

(2) The said electoral roll—

(a) shall, unless otherwise directed by the Election Commission for reasons to be
recorded in writing, be revised in the prescribed manner by reference to the
qualifying date—

(i) before each general election to the House of People or to the Legislative
Assembly of a State; and



(if) before each bye-election to fill a casual vacancy in a seat allotted to the
constituency and

(b) shall be revised in any year in the prescribed manner by reference to the
qualifying date if such revision has been directed by the Election Commission:

Provided that if the electoral roll is not revised or continued operation of the said
electoral roll shall not thereby be affected.

(B) XXX XXXXX

The proviso, therefore, makes the position clear beyond doubt that if for some
reason an electoral roll is not revised as required by sub. S(2) the unrevised roll is
not affected in any way and continues to be the electoral roll holding the field.

11. Dealing with the aspect about the validity of electoral rolls of 1979, we have
indicated:

""We may also point out that in our opinion the electoral rolls of 1979 cannot be
condemned as invalid. The counter-affidavits of Shri Ganesan, Secretary to the
Election Commission and Shri Ashok Kumar Arora Additional Chief Electoral
Officer. Assam clearly show that the procedure prescribed by the Representation of
the People Act 1950 for revision of the electoral roll was followed. The Press Note
dated September 18, 1979 on which considerable reliance was placed on behalf of
the petitioner must be read along with the correspondence exchanged between the
Chief Electoral Officer. Assam and the Secretary to the Election Commission prior
to the issue of the Press Note and if all these documents are read as a whole its clear
that no instructions were issued by the Election Commission to the Chief Electoral
Officer not to decide the question of citizenship if any objection to a particular entry
in the draft electoral rolls was raised on the ground of lack of qualification of
citizenship. All that the Election Commission directed the Chief Electoral Officer to
do was to proceed on the basis that those whose names were already included in the
previous electoral rolls — and we may point out that the electoral rolls of 1977 on
the basis of which the election to the Assam Legislative Assembly were held in 1978
were not at any time challenged by any of the petitioners — should be prima facie
regarded as satisfying the qualification of citizenship and if any specific objection to
the inclusion of any particular person on the ground of lack of qualification of
citizenship was raised. It should be decided by the appropriate electoral authorities
and the burden of showing the such person was not a citizen should be on the
objector. We are informed and the affidavits also go to show that in fact a large
number of objections based on the ground of lack of qualification of citizenship
were disposed of by the appropriate electoral authorities after the publication of the
draft electoral rolls. So far as the inclusion of any new names in the draft electoral
rolls was concerned the Election Commission directed that the utmost care should
be taken to ensure that only citizens were enrolled as electors. We do not think that
these were in any way in defiance of the provisions of the Representation of the
People Act 1950 and the Electoral Registration Rules 1960 made under that Act.
The electoral rolls of 1979 must therefore, be regarded as not suffering from any
legal infirmity though we may reiterate once again that even if the electoral rolls of
1979 were invalid that would not affect the validity of the impugned elections nor
would a writ petition under Art 226 of the Constitution be maintainable for
challenging the impugned election."

12. From the materials placed by the parties and the Election Commission, we
have come to the conclusion that the Election Commission did not give directions



contrary to the requirements of S. 16 of the Act and the revision of the 1979
electoral rolls could not be undertaken for reasons beyond the control of the
Election Commission. As pointed out by us in our order of September 28 1984
(reported in AIR 1984 SC 1911) there was no dispute as to the electoral roll of 1977
nor was any challenge advanced against the election of 1978 to the State Legislature
held on the basis of such rolls. Admittedly, the 1979 rolls were the outcome of
intensive revision of the rolls of 1977. That being the position and in view of the
proviso to sub-sec (2) of S. 21 which we have extracted above the electoral rolls of
1979 were validly in existence and remained effective even though the process
contemplated in sub-sec (2) for revision had not either been undertaken or
completed. It has been indicated by a Constitution Bench decision of this Court in
Lakshmi Charan Sen v. A.K.M. Hassan Uzzaman. C. As. Nos. 739 - 741 of 1982
decided on 8-5-1985 : (AIR 1985 SC 1233), that preparation and revision of electoral
rolls is a continuous process not connected with any particular election but when an
election is to be held the electoral roll which exists at the time when election is
notified would form the foundation for holding of such election. That is why sub-s
(3) of S. 23 provides for suspension of any modification to the electoral roll after the
last date of making of nominations for an election and until completion of the
election. We had therefore come to the conclusion that the electoral rolls of 1979
were not invalid and could provide the basis for holding of the elections in 1983.
Whether preparation and publication of the electoral rolls are a part of the process
of election within the meaning of Art. 329(b) of the Constitution is the next aspect to
be considered. In N.P. Ponnuswami v. Returning Officer Namakkal Constituency
1952 SCR 218 (AIR 1952 SC 64) this Court had to decide the amplitude of the term
"election™ Fazal Ali J. speaking for the Constitution Bench indicated;

"It seems to me that the word ‘election’ has been used in Part XV of the
Constitution in the wide sense that is to say, to connote the entire procedure to be
gone through to return a candidate to the legislature. The use of the expression
""conduct of elections™ in Art. 324 specifically points to the wide meaning, and that
meaning can also be read consistently into the other provisions which occur in Part
XV including Art. 329(b). That the word "election” bears this wide meaning
whenever we talk of elections in a democratic country is borne out by the fact that in
most of the books on the subject and in several cases dealing with the matter one of
the questions mooted is, when the election begins. The subject is dealt with quite
concisely in Halsbury's laws in England in the following passage under the heading
""Commencement of the Election™:

'Although the first formal step in every election is the issue of the writ, the
election is considered for some purposes to begin at an earlier date. It is a question
of fact in each case when an election begins in such a way as to make the parties
concerned responsible for breaches of election law the test being whether the contest
is "'reasonably imminent”. Neither the issue of the writ nor the publication of the
notice of election can be looked to as fixing the date when an election begins from
this point of view. Nor, again does the nomination day afford any criterion. The
election will usually begin at least earlier that the issue of the writ. The question
when the election begins must be carefully distinguished from that as to when ‘the
conduct and management of** an election may be said to begin. Again, the question
as to when a particular person commences to be a candidate is a question to be
considered in each case.'



The discussion in this passage makes it clear that the word *"election™ can be and
has been appropriately used with reference to the entire process which consists of
several stages and embraces many steps, some of which may have an important
bearing on the result of the process."

We are not prepared to take the view that preparation of electoral rolls is also a
process of election. We find support for our view from the observations of
Chandrachud C.J. in Lakshmi Charan Sen’'s case (AIR 1985 SC 1233) (supra) that
it may be difficult consistently with that view to hold that preparation and revision
of electoral roll is a part of 'election’ within the meaning of Artl 329(b)". In a
suitable case challenge to the electoral roll for not complying with the requirements
of the law may be entertained subject to the rule indicated in Ponnuswami's case,
(AIR 1952 SC 64) (supra). But the election of a candidate is not open to challenge on
the score of the electoral roll being defective. Holding the election to the Legislature
and holding them according to law are both matters of paramount importance.
Such elections have to be held also in accordance with a time bound programme
contemplated in the Constitution and the Act. The proviso added in S.
22(2)(21)(2)(?) of the Act of 1950 is intended to extend cover to the electoral rolls in
eventualities which otherwise might have interfered with the smooth working of the
programme. These are the reasons for which we came to the conclusion that the
electoral roll of 1979 had not been vitiated and was not open to be attacked as
invalid.

13. Two other brief contentions may now be noticed. In Transferred Case No.
364/84 there was a prayer that the electoral rolls on the basis of which election from
Assam would be held should be revised before the holding of such election as
required by S. 21(2) (a) of the Act of 1950. This meant an intensive revision. Counsel
appearing for the Election Commission made a statement before the Court to the
following effect:

"The Commission will carry out revision of the electoral rolls for all

constituencies in Assam in accordance with the Act and the Rules and such revision
shall, as far as practicable, be intensive revision and wherever it is not practicable to
carry out intensive revision in any constituency or constituencies the revision shall
be summary or special revision."
We indicated in our order of September, 28, 1984 (reported in AIR 1984 SC 1911)
that the statement made on behalf of the Election Commission must allay the
apprehension of all the petitioners in the case since it made it clear that before
elections are held in Assam there would be revision of the electoral rolls in the
manner indicated in the statement Considerable argument was advanced with
reference to the electoral card. As it appears the Election Commission had
introduced a form different from the one prescribed in Form 4 read with rule 8 of
the Electors Registration Rules. Here again a statement was made on behalf of the
Commission to the following effect:

"For the sake of greater clarity and keeping in view the provisions of S. 2(c) of
the Representation of the People Act, 1951 and Form 4 of the Registration of
Electors Rules 1960 the word ‘citizen' shall be substituted for the word ‘elector’
wherever it occurs in the electoral card by issuance of a direction by the Election
Commission."*

With the adoption of the basis indicated in the statement, the objection on the
score must be taken to have vanished.



14. Considerable argument had also been advanced regarding the carrying out
of revision of electoral rolls. Petitioners wanted that the Election Commission should
do so suo motu while the Election Commission pleaded its inability keeping in view
the ambit and stupendous proportion of the task and pleaded that claim or
objection should be the foundation of the revision. Dealing with this question, after
hearing counsel at great length we had stated:

"The only direction which we can give to the Election Commission is to carry out
revision of the electoral rolls in accordance with the procedure prescribed in the
Representation of the People Act. 1950 and the Electors Registration Rules, 1960.
But since the Election Commission has stated before us that it will carry out revision
of the electoral rolls and that such revision shall as far as practicable, be intensive
revision and where it is not so practicable it will be summary or special we do not
think it necessary to give any further directions to the Election Commission. When
the draft electoral rolls are ready as a result of such revision carried out by the
Election Commission it will be open to any one whose name is not included in the
draft electoral rolls to lodge a claim for inclusion of his name on the ground that he
is an eligible elector and if the name of any person is erroneously included in the
draft electoral rolls even though he is not a citizen it will be equally open to anyone
entitled to object to challenge the inclusion of the name of such person in the draft
electoral rolls by filing an objection in accordance with the Electors Registration
Rules, 1960. It is neither desirable nor proper for us to lay down as to what
guantum of proof should be required for the purpose of substantiating any such
claims or objections lodged before the Election Commission. It would be for the
appropriate electoral officer to consider and decide in the light of such material as
may be produced before him by the objector as also by the person whose name is
sought to be deleted from the electoral rolls and such further material as may be
available to him including the electoral rolls of the earlier years whether such
person is a citizen or not. We may point out that the appropriate electoral officer
may also on his own, if he has on the material available to him including the
electoral rolls of the earlier years, reason to entertain any doubt, take steps to satisfy
himself in regard to the citizenship of a person whose name is sought to be included
or has been included in the electoral rolls.

15. We take note of the position — and with a sense of satisfaction — that with
the accord reached about Assam the agitation seems to have ended. The Election
Commission is at work and in compliance with the provisions of the Act and the
Rules the electoral rolls are being revised. We hope and trust that elections which
are indispensable to the democratic process would be held in accordance with law as
expediently as possible and on the basis of a revised electoral roll in terms of the
statement made to the Court by the Election Commission.

Order Accordingly.



SUPREME COURT OF INDIA"

Writ Petition No. 11738 of 1985
(Decision dated 24.9.1985)

Kanhiya Lal Omar ..Petitioner
Vs.
R.K. Trivedi and Others ..Respondents
SUMMARY OF THE CASE

The Election Commission has issued the Election Symbols (Reservation and
Allotment) Order, 1968, providing for the recognition of political parties as National
or State parties, determination of disputes between the splinter groups of such
recognised political parties, allotment of symbols to candidates, etc. The petitioner,
Shri Kanhiya Lal Omar, filed the present writ petition before the Supreme Court
under Article 32 of the Constitution, challenging the constitutional validity of the
said Order. The principal contention urged by the petitioner was that the Symbols
Order was legislative in character and could not have been issued by the
Commission because the Commission is not entrusted by law with power to issue
such a legislative order.

The Supreme Court dismissed the writ petition, upholding fully the
constitutional validity of the said Symbols Order. The Supreme Court held that the
power to issue the symbols order is comprehended in the powers of
superintendence, direction and control of elections vested in the Commission under
Article 324 of the Constitution. Any provision of the Symbols Order which could
not be traced to the Representation of the People Act, 1951 or the Conduct of
Elections Rules, 1961 can easily be traced to the reservoir of power under Article
324 (1) of the Constitution, which empowers the Commission to issue all directions
necessary for the purpose of conducting smooth and fair and free elections. The
Supreme Court also rejected the contention of the petitioner that any reference to
registration, recognition, etc., of political parties by the Symbols Order is
unauthorised and against the political system adopted by our country.

Constitution of India, Art. 324 — Conduct of Election Rules (1961), Rr. 5,10 -
Election Symbols (Reservation and Allotment) Order (1968) — Symbols Order — Election
Commission can issue such order — Power to issue Symbols order is comprehended in
power of superintendence, direction and control of elections vested in Commission.
(Representation of the People Act (43 of 1951) S.169) — (Interpretation of statutes —
Liberal Construction.)



The Election Commission is empowered to recognise political parties and to
decide disputes arising amongst them or between splinter groups within a political
party. It is also empowered to issue the Symbols Order. It could not be said that
when the Commission issued the Symbols Order it was not doing so on its own
behalf but as the delegate of some other authority. The power to issue the Symbols
Order is comprehended in the power of superintendence, direction and control of
elections vested in the Commission. AIR 1972 SC 187 Foll.

(Para 13)

Even if for any reason, it is held that any of the provisions contained in the
Symbols Order are not traceable to the Representation of the People Act or the
Conduct of Election Rules, the power of the Commission under Art. 324(1) of the
Constitution which is plenary in character can encompass all such provisions. Art.
324 of the Constitution operates in areas left unoccupied by legislation and the
words “superintendence”, “direction” and “control” as well as “conduct of all
elections” are the broadest terms which would include the power to make all such
provisions. AIR 1978 SC 851 and AIR 1984 SC 921 Rel. on.

(Para 16)

It cannot be said that the Central Government which had been delegated the
power to make rules under S.169 of the Act could not further delegate the power to
make any subordinate legislation in the form of the Symbols Order to the
Commission, without itself being empowered by the Act to make such further
delegation. Any part of the Symbols Order which cannot be traced to Rr. (Rules) 5
and 10 of the Rules can easily be traced in this case to the reservoir of power under
Art. 324(1) which empowers the Commission to issue all directions necessary for the
purpose of conducting smooth, free and fair elections. While construing the
expression “superintendence, direction and control” in Art. 324(1), one has to
remember that every norm which lays down a rule of conduct cannot possibly be
elevated to the position of legislation or delegated legislation. There are some
authorities or persons in certain grey areas who may be sources of rules of conduct
and who at the same time cannot be equated to authorities or person who can make
law, in the strict sense in which it is understood in jurisprudence. A direction may
mean an order issued to a particular individual or a precept which many may have
to follow. it may be a specific or a general order. One has also to remember that the
source of power in this case is the Constitution, the highest law of the land, which is
the repository and source of all legal powers and any power granted by the
Constitution for a specific purpose should be construed liberally so that the object
for which the power is granted is effectively achieved. Viewed from this angle it
cannot be said that any of the provisions of the Symbols Order suffers from want of
authority on the part of the Commission, which has issued it.

(Para 17)

Although till recently the Constitution had not expressly referred to the
existence of political parties, by the amendments made to it by the Constitution
(Fifty-Second Amendment) Act, 1985 there is now a clear recognition of the political
parties by the Constitution. The Tenth Schedule to the Constitution which is added
by the above Amending Act acknowledges the existence of political parties and sets
out the circumstances when a member of Parliament or the State Legislature would
be deemed to have defected from his political party and would thereby be
disqualified for being a member of the House concerned. Hence it is difficult to say



that the reference to recognition, registration etc., of political parties by the Symbols
Order is unauthorised and against the political system adopted by our country.
(Para 10)
It cannot be said that the several evils, malpractices etc., which are alleged to be
existing amongst the political parties today are due to the Symbols Order which
recognises political parties and provides for their registration etc. The reasons for
the existence of such evils, malpractices etc. are to be found elsewhere.

(Para 18)
Cases Referred: Chronological Paras
AIR 1984 SC 921 : (1984) 3SCR 74 16
AIR 1982 SC 1559 : (1983) 1 SCR 702 15
AIR 1978 SC 851 : (1978) 2 SCR 272 16
AIR 1977 SC 2155 : (1978) 1 SCR 393 14
AIR 1972 SC 187 : (1972) 2 SCR 318 11,14
JUDGMENT

Present:- E.S. Venkataramiah and R.B. Misra, JdJ.

Mr. Gobind Mukhoty, Sr. Advocate, Mr. R.P. Gupta and Miss. Kirti Gupta,
Advocates with him for Petitioner.

E.S. VENKATARAMIAH, J..— In this petition filed under Art. 32 of the
Constitution the petitioner challenges the constitutional validity of the Election
Symbols (Reservation and Allotment) Order, 1968 (hereinafter referred to as "the
Symbols Order") which is issued by the Election Commission (hereinafter referred
to as 'the Commission®). The principal contention urged by the petitioner in support
of his contention is that the Symbols Order which is legislative in character could
not have been issued by the Commission because the Commission is not entrusted
by law the power to issue such an order regarding the specification, reservation and
allotment of symbols that may be chosen by the candidates at elections in
parliamentary and assembly constituencies. It is further urged that Art. 324 of the
Constitution which vests the power of superintendence, direction and control of all
elections to parliament and to the Legislature of a State in the Commission cannot
be construed as conferring the power on the Commission to issue the Symbols
Order.

2. It is necessary to set out the relevant provisions of law having a bearing on the
above question at the outset for a proper appreciation of the contentions urged on
behalf of the petition. Art. 324(1) of the Constitution reads thus:

“324.(1) The superintendence, direction and control of the preparation of the
electoral rolls for, and the conduct of, all elections to Parliament and to the
Legislature of every State and of elections to the offices of President and Vice-
President held under this Constitution shall be vested in a Commission (referred to
in this Constitution as the Election Commission).”

3. Articles 327 and 328 of the Constitution which vest the power of making
provisions with respect to elections on Parliament and the Legislatures in the States
read as follows:

“327. Subject to the provisions of this Constitution, Parliament may from time to
time by law make provision with respect to all matters relating to or in connection



with, elections to either House of Parliament or to the House or either House of the
Legislature of a State including the preparation of electoral rolls, the delimitation of
constituencies, and all other matters necessary for securing the due constitution of
such House or Houses.

328. Subject to the provisions of this Constitution and in so far as provision in
that behalf is not made by Parliament, the Legislature of a State may from time to
time by law make provision with respect to all matters relating to, or in connection
with, the elections to the House or either House of the Legislature of the State
including the preparation of electoral rolls and all other matters necessary for
securing the due constitution of such House or Houses.”

4. Article 327 of the Constitution confers the power on Parliament to make by
law provisions with respect to all matters relating to, or in connection with, elections
to either House of Parliament or to the House or either House of the Legislature of a
State including the preparation of electoral rolls, the delimitation of constituencies
and all other matters necessary for securing the due constitution of such House or
Houses subject to the provisions of the Constitution. Art. 328 of the Constitution
confers similar power on the Legislature of a State to make provision with respect to
all matters relating to, or in connection with, the elections to the House or either
House of the Legislature of the State including the preparation of electoral rolls and
all other matters necessary for securing the due constitution of such House or
Houses subject to the provisions of the constitution and in so far as provision in that
behalf is not made by Parliament. In exercise of the power conferred by Art. 327 of
the Constitution Parliament has enacted the Representation of the People Act, 1951
(43 of 1951) (hereinafter referred to as 'the Act') providing for the conduct of
elections to the Houses of Parliament and to the House or Houses of the Legislature
of each State, the qualifications and disqualifications for membership of those
Houses, the corrupt practices and other offences at or in connection with such
elections and the decision of doubts and disputes arising out of or in connection with
such elections. S.169 of the Act empowers the Central Government to promulgate
rules, after consultation with the Commission, for carrying out the purposes of the
Act. In exercise of the said power the Central Government has promulgated the
Conduct of Elections Rules, 1961 (hereinafter referred to as 'the Rules’). Rr.5 and
10 of the Rules which are material for the purposes of this case read thus:

“5. Symbols for elections in parliamentary and assembly constituencies — (1) The
Election Commission shall, by notification in the Gazette of India, and in the
Official Gazette of each State, specify the symbols that may be chosen by candidates
at elections in Parliamentary or assembly constituencies and the restrictions to
which their choice shall be subject.

(2) Subject to any general or special direction issued by the Election Commission
either under sub-rule (4) or sub-rule (5) of rule 10, where at any such election, more
nomination papers than one are delivered by or on behalf of a candidate, the
declaration as to symbols made in the nomination paper first delivered, and no
other declaration as to symbols shall be taken into consideration under R.10 even if
that nomination paper has been rejected.

10. Preparation of list of contesting candidates—.............



(4) At an election in a Parliamentary or assembly constituency, where a poll
becomes necessary, the returning officer shall consider the choice of symbols
expressed by the contesting candidates in their nomination papers and shall, subject
to any general or special direction issued in this behalf by the Election
Commission—

(a) allot a different symbol to each contesting candidate in conformity, as far as
practicable, with his choice; and

(b) if more contesting candidates than one have indicated their preference for
the same symbol, decide by lot to which of such candidates the symbol will be
allotted.

(5) The allotment by the returning officer of any symbol to a candidate shall be
final except where it is inconsistent with any directions issued by the Election
Commission in this behalf in which case the Election Commission may revise the
allotment in such manner as it thinks fit.

(6) Every candidate or his election agent shall forthwith be informed of the
symbol allotted to the candidate and be supplied with a specimen thereof by the
returning officer.”

5. Sub-rule (1) of Rule 5 of the Rules empowers the Commission to specify by a
notification in the Gazette of India and in the Official Gazette of each State, the
symbols that may be chosen by candidates at elections in Parliamentary or assembly
constituencies and the restrictions to which their choice shall be subject. Sub-rule
(4) of R.10 of the rules provides that at an election in a Parliamentary or assembly
constituency, where a poll becomes necessary, the returning officer shall consider
the choice of symbols expressed by the contesting candidates in their nomination
papers and shall subject to any general or special direction issued in this behalf by
the Commission allot a different symbol to each contesting candidate in conformity,
as far as practicable, with his choice and if more contesting candidates than one
have indicated their preference for the same symbol, decide by lot to which of such
candidates the symbol will be allotted. Sub-r. (5) of R.10 of the Rules provides that
the allotment by returning officer of any symbol to a candidate shall be final except
where it is inconsistent with any directions issued by the Commission in this behalf
in which case the Commission may revise the allotment in such manner as it thinks
fit. Under sub-rule (6) of R.10 of the Rules every candidate or his election agent
should be informed forthwith the symbol allotted to the candidate and is entitled to
be supplied with a specimen thereof. Purporting to exercise its power under Art. 324
of the Constitution read with R.5 and R.10 of the Rules, the Commission issued the
Symbols Order in the year 1968 which is impugned in this petition. The Preamble to
the Symbols Order reads thus:

“S.0. 2959 dated 31st August, 1968 — Whereas the superintendence, direction
and control of all elections to Parliament and to the Legislature of every State are
vested by the Constitution of India in the Election Commission of India;

And, whereas, it is necessary and expedient to provide in the interests of purity
of election to the House of the People and the Legislative Assembly of every State
and in the interests of the conduct of such elections in a fair and efficient manner,
for the specification, reservation, choice and allotment of symbols, for the



recognition of political parties in relation thereto and for matters connected
therewith.

Now, therefore, in exercise of the powers conferred by Art. 324 of the
Constitution, read with R.5 and R.10 of the Conduct of Elections Rules, 1961, and
all other powers enabling it in this behalf, the Election Commission of India hereby
makes the following Order.”

6. The expression "Political Party" is defined in Paragraph 2(1)(h) of the Symbols
Order thus:

“2.(1)(h)— "Political party’ means an association or body of individual citizens of
India registered with the Commission as a political party under paragraph 3 and
includes a political party deemed to be registered with the Commission under the
proviso of sub-paragraph (2) of that paragraph;”

7. Paragraph 3 of the Symbols Order provides that any association or body of
individual citizens of India calling itself a political party and intending to avail itself
of the provisions of the Symbols Order shall make an application to the Commission
for its registration as a political party for the purposes of the Symbols Order. Sub-
paragraphs (2), (3) and (4) of paragraph 3 of the Symbols Order provide for the
manner in which such applications should be made by associations and bodies
calling themselves as political parties for registration with the Commission. That
paragraph empowers the Commission to consider all relevant particulars and to
decide whether the association or body should be registered as a political party or
not and its decision in that regard is stated to be final. Paragraph 4 of the Symbols
Order provides that in every contested election a symbol shall be allotted to a
contesting candidate in accordance with the provisions of the Symbols Order and
different symbols shall be allotted to different contesting candidates at an election in
the same constituency. The symbols specified by the Commission are classified into
two categories by paragraph 5 of the Symbols Order. They are either reserved or
free. A reserved symbol is a symbol which is reserved for a recognised political
party for exclusive allotment to contesting candidates set up by that party. A free
symbol is a symbol other than a reserved symbol. Paragraph 6 of the Symbols
Order provides for the classification of the political parties into recognised political
parties and unrecognised political parties. Amongst the recognised political parties
according to the Symbols Order there are two categories, namely, national parties
and the State parties. The Symbols Order further provides for the determination of
the question whether a candidate has been set up by a political party or not. It deals
with the power of the Commission to issue instructions to unrecognised political
parties for their expeditious recognition on fulfilment of conditions specified in
paragraph 6. The power of the Commission in relation to splinter groups or rival
sections of a recognised political party and its power in case of amalgamation of two
or more political parties are dealt with in paragraphs 15 and 16 of the Symbols
Order. Under paragraph 17 of the Symbols Order the Commission is required to
publish by one or more notifications in the Gazette of India lists specifying the
national parties and the symbols respectively reserved for them the State parties,
the State or States in which they are State parties and the symbols respectively
reserved for them in such State or States, the unrecognised political parties and the
State or States in which they function and the free symbols for each State. Every
such list is required to be kept up-to-date, as far as possible. Under paragraph 18 of
the Symbols Order the Commission has reserved to itself the power to issue



instructions and directions for the clarification of any of the provisions of the
Symbols Order, for the removal of any difficulty which may arise in relation to the
implementation of any such provisions and in relation to any matter with respect to
the reservation and allotment of symbols and recognition of political parties, for
which the Symbols Order makes no provision or makes insufficient provision and
provision is in the opinion of the Commission necessary for the smooth and orderly
conduct of elections.

8. The petitioner claims to be a convener of a social organisation named
“SAPRAYA” situated at 67/68, Daulat Ganj, Kanpur (U.P.) which is stated to have
been established for the purposes of propagating ‘National truth’ and for
acquainting the people of India about the ideals cherished by it. The petitioner is
aggrieved by the emergence of a large number of political parties at the national
level and at the State level which according to him has prejudiced seriously the
ideals of a democratic country. He has referred in the course of the petition to the
various acts committed by the several political parties which according to him are
highly detrimental to the interests of the country. He contends that the emergence of
these political parties is due to the provisions contained in the Symbols Order which
provides for the registration of political parties, reservation and allotment of
symbols in favour of various political parties. It is contended by the petitioner that
the Symbols Order is liable to be struck down on the ground that the Commission is
not empowered to issue it either under the Constitution or the act and the Rules
made thereunder. It is his contention that there is no provision, constitutional or
legal, which justifies the recognition of political parties for purposes of election.

9. The constitutional scheme with regard to the holding of the elections to
Parliament and the State Legislatures is quite clear. First, the Constitution has
provided for the establishment of a high power body to be in charge of the elections
to Parliament and the State Legislatures and of elections to the offices of President
and Vice-President. That body is the Commission. Art. 324 of the Constitution
contains detailed provisions regarding the constitution of the Commission and its
general powers. The Commission consists of the Chief Election Commissioner who
is appointed by the President and it may also consist such number of other Election
Commissioners, if any, as the President may from time to time fix, who are also to
be appointed by the President. When Election Commissioners are appointed, the
Chief Election Commissioner becomes the Chairman of the Commission. There is
provision for the appointment of Regional Commissioners to assist the Commission.
In order to ensure the independence and impartiality of the Commission, it is
provided that the Chief Election Commissioner shall not be removed from his office
except in like manner and on the like grounds as a Judge of the Supreme Court of
India and that the conditions of service of the Chief Election Commissioner shall not
be varied to his disadvantage after his appointment. An Election Commissioner or a
Regional Commissioner cannot be removed from office except on the
recommendation of the Chief Election Commissioner. The superintendence,
direction and control of the conduct of elections referred to in Art. 324(1) of the
Constitution are entrusted to the Commission. The words ‘superintendence’,
‘direction’ and ‘control’ are wide enough to include all powers necessary for the
smooth conduct of elections. It is, however, seen that Parliament has been vested
with the power to make law under Art. 327 of the Constitution read with Entry 72
of List I of the Seventh Schedule to the Constitution with respect to all matters



relating to the elections to either House of Parliament or to the House or either
House of the Legislature of a State subject to the provisions of the Constitution.
Subject to the provisions of the Constitution and any law made in that behalf any
Parliament the Legislature of a State may under Art. 328 read with Entry 37 of List
Il of the Seventh Schedule to the Constitution make law relating to the elections to
the House or Houses of Legislature of that State. The general powers of
superintendence, direction and control of the elections vested in the Commission
under Art. 324(1) naturally are subject to any law made either under Art. 327 or
under Art. 328 of the Constitution. The word ‘election” in Art. 324 is used in a wide
sense so as to include the entire process of election which consists of several stages
and it embraces many steps some of which may have an important bearing on the
result of the process. India is a country which consists of millions of voters.
Although they are quite conscious of their duties politically, unfortunately, a large
percentage of them are still illiterate. Hence there is need for using symbols to
denote the candidates who contest elections so that the illiterate voter may cast his
vote in secrecy in favour of the candidate of his choice by identifying him with the
help of the symbol printed on the ballot paper against his name.

10. It is true that till recently the Constitution did not expressly refer to the
existence of political parties. But their existence is implicit in the nature of
democratic form of Government which our country has adopted. The use of a
symbol, be it a donkey or an elephant, does give rise to an unifying effect amongst
the people with a common political and economic programme and ultimately helps
in the establishment of a Westminister type of democracy which we have adopted
with a Cabinet responsible to the elected representatives of the people who
constitute the Lower House. The political parties have to be there if the present
system of Government should succeed and the chasm dividing the political parties
should be so profound that a change of administration would in fact be a revolution
disguised under a constitutional procedure. It is no doubt a paradox that while the
country as a whole yields to no other in its corporate sense of unity and continuity,
the working parts of its political system are so organised on party basis — in other
words, “on systematized differences and unresolved conflicts.” That is the essence of
our system and it facilitates the setting up of a Government by the majority.
Although till recently the Constitution had not expressly referred to the existence of
political parties, by the amendments made to it by the Constitution (Fifty-Second
Amendment) Act, 1985 there is now a clear recognition of the political parties by the
Constitution. The Tenth Schedule to the Constitution which is added by the above
Amending Act acknowledges the existence of political parties and sets out the
circumstances when a member of Parliament or of the State Legislature would be
deemed to have defected from his political party and would thereby be disqualified
for being a member of the House concerned. Hence it is difficult to say that the
reference to recognition, registration etc. of political parties by the Symbols Order is
unauthorised and against the political system adopted by our country.

11. Paragraph 15 of the Symbols Order which dealt with the power of the
Commission in relation to splinter groups or rival sections of a recognised political
party came up for consideration before this Court in Sadiq Ali v. Election
Commission of India (1972) 2 SCR 318: (AIR 1972 SC 187).

12. The Court observed in that case at pages 341-343 (of SCR) (at p.201 of AIR)
thus:



“It would follow from what has been discussed earlier in this judgment that the
Symbols Order makes detailed provisions for the reservation, choice and allotment
of symbols and the recognition of political parties in connection therewith. That the
Commission should specify symbols for elections in Parliamentary and assembly
constituencies has also been made obligatory by rule 5 of Conduct of Election Rules.
Sub-rule (4) of rule 10 gives a power to the Commission to issue general or special
directions to the Returning Officers in respect of the allotment of symbols. The
allotment of symbols by the Returning Officers has to be in accordance with those
directions. Sub-rule (5) of rule 10 gives power to the Commission to revise the
allotment of a symbol by the Returning Officers in so far as the said allotment is
inconsistent with the directions issued by the Commission. It would, therefore,
follow that Commission has been clothed with plenary powers by the
abovementioned Rules in the matter of allotment of symbols. the validity of the said
Rules has not been challenged before us. If the Commission is not to be disabled
from exercising effectively the plenary powers vested in it in the matter of allotment
of symbols and for issuing directions in connection therewith, it is plainly essential
that the Commission should have the power to settle a dispute in case claim for the
allotment of the symbol of a political party is made by two rival claimants. In case, it
is a dispute between two individuals, the method for the settlement of that dispute is
provided by paragraph 13 of the Symbols Order. If on the other hand, a dispute
arises between two rival groups for allotment of a symbol of a political party on the
ground that each group professes to be that party, the machinery and the manner of
resolving such a dispute is given in paragraph 15. Paragraph 15 is intended to
effectuate and subserve the main purposes and objects of the Symbols Order. The
paragraphs is designed to ensure that because of a dispute having arisen in a
political party between two or more groups, the entire scheme of the Symbols Order
relating to the allotment of a symbol reserved for the political party is not set at
naught. The fact that the power for the settlement of such a dispute has been vested
in the Commission would not constitute a valid ground for assailing the vires of and
striking down paragraph 15. The Commission is an authority created by the
Constitution and according to Article 324, the superintendence, direction and
control of the electoral rolls for and the conduct of elections to Parliament and to
the Legislature of every State and of elections to the offices of President, and Vice-
President shall be vested in the Commission. The fact that the power of resolving a
dispute between two rival groups for allotment of symbol of a political party has
been vested in such a high authority would raise a presumption, though rebuttable,
and provide a guarantee, though not absolute but to a considerable extent, that the
power would not be misused but would be exercised in a fair and reasonable
manner.

There is also no substance in the contention that as power to make provisions in
respect to elections has been given to the Parliament by Article 327 of the
Constitution, the power cannot be further delegated to the Commission. The
opening words of Article 327 are 'subject to the provisions of this Constitution’. The
above words indicate that any law made by the Parliament in exercise of powers
conferred by Article 327 would be subject to the other provisions of the Constitution
including Article 324. Article 324 as mentioned above provides that
superintendence, direction and control of elections shall be vested in Election
Commission. It, therefore, cannot be said that when the Commission issued
direction, it does so not on its own behalf but as the delegate of some other



authority. It may also be mentioned in this context that when the Central
Government issued Conduct of Elections Rules, 1961 in exercise of its powers under
section 169 of the Representation of the People Act, 1951, it did so as required by
that section after consultation with the Commission.”

13. The above decision upholds the power of the Commission to recognise
political parties and to decide disputes arising amongst them or between splinter
groups within a political party. It also upholds the power of the Commission to issue
the Symbols Order. The Court has further observed that it could not be said that
when the Commission issued the Symbols Order it was not doing so on its own
behalf but as the delegate of some other authority. The power to issue the Symbols
Order was held to be comprehended in the power of superintendence, direction and
control of elections vested in the Commission.

14. Overruling the objection raised as to the validity of the Symbols Order on
the ground that it was legislative in character and the Commission had no power to
issue it in the absence of entrustment of the power to make a law in relation to
elections, this Court observed in All Party Hill Leaders’ Conference, Shillong v. M.
A. Sangma, (1978) 1 SCR 393 at page 408 (AIR 1977 SC 2155 at p.2164) thus:

“It is not necessary in this appeal to deal with the question whether the Symbols
Order made by the Commission is a piece of legislative activity. It is enough to hold,
which we do, that the Commission is empowered in its own right under Article 324
of the Constitution and also under rules 5 and 10 of the Rules to make directions in
general in widest terms necessary and also in specific cases in order to facilitate a
free and fair election with promptitude. It is, therefore, legitimate on the part of the
Commission to make general provisions even in anticipation or in the light of
experience in respect of matters relating to symbols. That would also inevitably
require it to regulate its own procedure in dealing with disputes regarding choice of
symbols when raised before it. Further that would also sometimes inevitably lead to
adjudication of disputes with regard to recognition of parties or rival claims to a
particular symbol. The Symbols Order is, therefore, a compendium of directions in
the shape of general provisions to meet various kinds of situations appertaining to
elections with particular reference to symbols. The power to make these directions,
whether it is a legislative activity or not, flows from Article 324, as well as from
Rules 5 and 10. It was held in Sadig Ali (AIR 1972 SC 187) (supra) that 'if the
Commission is not to be disabled from exercising effectively the plenary powers
vested in it in the matter of allotment of symbol and for issuing directions in
connection therewith, it is plainly essential that the Commission should have the
power to settle a dispute in case claim for the allotment of the symbol of a political
party is made by two rival claimants'. It has been held in Sadiq Ali (supra) that the
Commission has been clothed with plenary powers by rule 5 and sub-rules (4) and
(5) of rule 10 of the Rules in the matter of allotment of Symbols.”

15. In Roop Lal Sathi v. Nachhattar Singh (1983) 1 SCR 702: (AIR 1982 SC
1559) the same view is reiterated. The Court observed in this case at page 719 (of
SCR): (at p.1565 of AIR) as follows:

“The Symbols Order made by the Election Commission in exercise of its power
under Article 324 of the Constitution read with Rules 5 and 10 of the Conduct of
Elections Rules and all other powers enabling it in that behalf, are in the nature of
general directions issued by the Election Commission to regulate the mode of



allotment of symbols to the contesting candidates. It is a matter of common
knowledge that elections in our country are fought on the basis of symbols. It must
but logically follow as a necessary corollary that the Symbols Order is an order
made under the Act. Any other view would be destructive of the very fabric of our
system of holding Parliamentary and assembly constituency elections in the country
on the basis of adult suffrage.”



16. Even if for any reason, it is held that any of the provisions contained in the
Symbols Order are not traceable to the Act or the Rules, the power of the
Commission under Article 324(1) of the Constitution which is plenary in character
can encompass all such provisions. Article 324 of the Constitution operates in areas
left unoccupied by legislation and the words ‘superintendence’, 'direction’ and
‘control’ as well as ‘conduct of all elections' are the broadest terms which would
include the power to make all such provisions. See Mohinder Singh Gill v. Chief
Election Commr., New Delhi (1978) 2 SCR 272 : (AIR 1978 SC 851) and A.C. Jose v.
Sivan Pillai (1984) 3 SCR 74 : (AIR 1984 SC 921).

17. We do not also find any substance in the contention that the Central
Government which had been delegated the power to make rules under section 169 of
the Act could not further delegate the power to make any subordinate legislation in
the form of the Symbols Order to the Commission, without itself being empowered
by the Act to make such further delegation. Any part of the Symbols Order which
cannot be traced to Rules 5 and 10 of the Rules can easily be traced in this case to
the reservoir of power under Article 324(1) which empowers the Commission to
issue all directions necessary for the purpose of conducting smooth, free and fair
elections. Our attention is not drawn by the learned counsel for the petitioner to any
specific provision in the Symbols Order which cannot be brought within the scope of
either rule 5 or rule 10 of the Rules or Article 324(1) of the Constitution and which
is hit by the principle delegatus non potest delegare, i.e. a delegate cannot delegate,
the Commission itself in this case being a donee of plenary powers under Article
324(1) of the Constitution in connection with the conduct of elections referred to
therein subject of course to any legislation made under Article 327 and Article 328
of the Constitution read with Entry 72 in List | or Entry 37 in List Il of the Seventh
Schedule to the Constitution and the rules made thereunder. While construing the
expression ‘superintendence, direction and control’ in Article 324(1), one has to
remember that every norm which lays down a rule of conduct cannot possibly be
elevated to the position of legislation or delegated legislation. There are some
authorities or persons in certain grey areas who may be sources of rules of conduct
and who at the same time cannot be equated to authorities or persons who can make
law, in the strict sense in which it is understood in jurisprudence. A direction may
mean an order issued to a particular individual or a precept which many may have
to follow. It may be a specific or a general order. One has also to remember that the
source of power in this case is the Constitution, the highest law of the land, which is
the repository and source of all legal powers and any power granted by the
Constitution for a specific purpose should be construed liberally so that the object
for which the power is granted is effectively achieved. Viewed from this angle it
cannot be said that any of the provisions of the Symbols order suffers from want of
authority on the part of the Commission, which has issued it.

18. We are not satisfied with the submission that the several evils, malpractices
etc. which are alleged to be existing amongst the political parties today are due to
the Symbols Order which recognises political parties and provides for their
registration etc. The reasons for the existence of such evils, malpractices, etc., are to
be found elsewhere. The surer remedy for getting rid of those evils malpractices,
etc., is to appeal to the conscience of the nation. We cannot, however, set aside the
Symbols Order on the grounds alleged in the petition.

19. We dismiss the petition accordingly.
Petition dismissed.



SUPREME COURT OF INDIA™

Civil Appeal No. 2774 (NCE) of 1985
(Decision dated 25.4.1986)

Azhar Hussain .Appellant
Vs.
Rajiv Gandhi ..Respondent
SUMMARY OF THE CASE

The election of Shri Rajiv Gandhi, to the Lok Sabha from Amethi Parliamentary
constituency held in December, 1984, was challenged before the Allahabad High
Court by way of an election petition. The petitioner alleged the commission of
various corrupt practices by the returned candidate. On the preliminary objection
being raised as to the maintainability of the election petition for want of material
facts and particulars, the High Court dismissed the election petition.

The Supreme Court also dismissed the election petition and the election
appeal. The Supreme Court held that the election petition did not furnish material
facts and particulars in regard to allegations of corrupt practices, which was a
mandatory requirement of Section 83 of the Representation of the People Act, 1951.
All the facts which are essential to clothe the petition with complete cause of action
must be pleaded and failure to plead even a single material fact would amount to
disobedience of the mandate of Section 83 (1) (a) of the said Act for which the
election petition must be dismissed at the threshold itself. The Court also laid down
what material facts should be disclosed and pleaded in the petition.

(A) Representation of the People Act (43 of 1951), Ss. 83, 86, 87 — Election petition —
Dismissal of — It can be for non-compliance of provisions of S.83 i.e. for failure to
incorporate in petition material facts and particulars relating to alleged corrupt practice —
Power to dismiss can be exercised at threshold. (Civil P.C. (5 of 1908), O. 7, R.11)

An election petition can be and must be dismissed under the provisions of Civil
P.C. if the mandatory requirements enjoined by Section 83 to incorporate the
material facts and particulars relating to alleged corrupt practice in the election
petition are not complied with. The Code of Civil Procedure applies to the trial of an
election petition by virtue of section 87 of the Act. Since CPC is applicable, the
Court trying the election petition can act in exercise of the powers of the Code
including Order 6 Rule 16 and Order 7 Rule 11(a). Therefore that Section 83 does
not find a place in Section 86 of the Act which authorises dismissal of election
petitions in certain contingencies does not mean that powers under the CPC cannot
be exercised. An election petition can be summarily dismissed if it does not furnish
cause of action in exercise of the powers under the Civil P.C. and it is settled law
that the omission of a single material fact would lead to an incomplete cause of
action and that an election petition without the material facts relating to a corrupt
practice is not an election petition at all.

(Paras 9, 11)



The contention that even if the election petition is liable to be dismissed
ultimately it should be so dismissed only after recording evidence and not at the
threshold is thoroughly misconceived and untenable.

(Para 12)

Even in an ordinary Civil litigation the Court readily exercises the power to
reject a plaint if it does not disclose any cause of action or the power to direct the
concerned party to strike out unnecessary, scandalous, frivolous or vexatious parts
of the pleadings. Such being the position in regard to matters pertaining to ordinary
Civil litigation, there is greater reason why in a democratic set-up, in regard to a
matter pertaining to an elected representative of the people which is likely to inhibit
him in the discharge of his duties towards the Nation, the controversy is set at rest at
the earliest if the facts of the case and the law so warrant.

(Para 12)

(B) Representation of the People Act (43 of 1951), Ss. 83, 123(7) — Election petition
— Corrupt practice — Material Facts and particulars — Allegation that gazetted officer
appeared on govt. controlled news media and made speech praising elected candidate —
Material facts and particulars that must be stated.

Where the corrupt practice alleged in the election petition was that a Gazetted
Officer appeared on the Govt. controlled news media and made a speech praising
the elected candidate and all that was stated was that services of the gazetted officer
were procured and obtained by the elected candidate his agents and other persons
with the consent of the candidate with a view to assist the furtherance of the
prospects of his election, it could not be said that “essential facts which would clothe
the petition with a cause of action and which will call for an answer from the
returned candidate were pleaded.” It was not mentioned as to who procured or
obtained the services of the gazetted officer, in what manner he obtained the
services and what were the facts which went to show that it was with the consent of
the elected candidate. Nor was it shown which, if any, facts went to show that the
speech was in furtherance of the prospects of the elected candidate’s election. The
petition also did not disclose the exact words used in the speech; or the time and
date of making such a speech. Unless the relevant or offending passage from the
speech is quoted, it cannot be said what exactly was said, and in what context, and
whether it was calculated to promote the election prospects of the elected candidate.

(Para 18)

(C) Representation of the People Act (43 of 1951), Ss. 83, 123(7), 87 — Corrupt
practice — Statement of material particulars — Allegation that objectionable slogans had
been painted — Names of workers employed by the elected candidate or his agents who
painted slogans not mentioned in petition — It amounts to failure to incorporate material
particulars — Petition liable to be dismissed.

(Para 21)
(D) Representation of the People Act (43 of 1951), Ss. 83, 123(7) — Corrupt practice
— Statement of material particulars — Allegation that returned candidate gave

insinuating speeches — Time, date and place of speeches not given — Exact extract of
speeches not quoted — Allegation that statements were in order to prejudice election of a
candidate also absent — Held, essential ingredients of corrupt practice were not spelled
out.



(Para 25)

(E) Representation of the People Act (43 of 1951), Ss. 83, 123(7) — Corrupt practice
of displaying objectionable poster in constituency — Copy of the poster not produced —
Names of workers of the returned candidate who put up poster and facts spelling out
consent of returned candidate or his agent absent — Petition suffers from lack of material
facts.

(Para 28)

(F) Representation of the People Act (43 of 1951), Ss. 83, 123 — Corrupt practice —
Distribution by returned candidate of book containing objectionable statements in
constituency — No averment to show that book was published with consent or
knowledge of returned candidate — Facts showing that distribution of book was with
consent of returned candidate, missing — Offending paragraphs not quoted in election
petition — Petition suffers from lack of material particulars.

(Para 31)

(G) Representation of the People Act (43 of 1951), Ss. 83, 123(4) — Corrupt practice
— Distribution of pamphlets relating to personal character of a candidate — No averment
in petition as to by whom, where to whom they were distributed — Petition does not
disclose cause of action for want of material particulars.

(Paras 34, 35)

(H) Representation of the People Act (43 of 1951), S.123 — Corrupt practice —
Distribution of pamphlet casting aspersions on personal character of a candidate —
Particulars as to who had printed, published or circulated the pamphlet, when, where and
how it was circulated and facts to indicate returned candidate’'s consent to such
distribution absent — Pleadings do not disclose a cause of action.

(Para 38)

(I) Representation of the People Act (43 of 1951), Ss. 83, 87, 81 — Civil P.C. (1908),
0.7 R.11 — Elction petition filed on last day of limitation — Petition bereft of material
facts and particulars relating to alleged corrupt practices — High Court dismissing it
under O.7 R.11 as not disclosing any cause of action instead of rejecting it — Held fact,
that High Court used expression 'dismissed’ instead of ‘rejected' did not make any
difference as no fresh petition could have been filed within limitation.

(Para 40)

(J) Representation of the People Act (43 of 1951), S.123 — Corrupt practices —

Expression is repulsive and offensive — Its replacement by neutral and unoffensive

expression 'disapproved practices' suggested.

(Para 41)
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JUDGMENT

Present:- E.S. Venkataramiah and M.P. Thakkar. JdJ.

THAKKAR, J.:—An election petition having been dismissed on the ground that it
did not comply with the mandatory requirement to furnish material facts and
particulars enjoined by S.83 of the Representation of the People Act and that it did
not disclose a cause of action, the election petitioner has appealed to this Court
under S.116-A of the Representation of the People Act of 1951 (Act).

2. The respondent was elected as a Member of the Lok Sabha from the Amethi
Constituency of Uttar Pradesh in the general elections held on 24th December, 1984
under Section 15 of the Act. Having secured the highest votes (3,65,041) the
respondent was declared as elected on December 29, 1984. On 12th February, 1985,
the last date for challenging the election, the appellant (who claims to be a worker of
the Rashtriya Sanjay Manch), an elector from the Amethi constituency, filed the
election petition giving rise to the present appeal.

3. The election of the returned candidate, respondent herein, was challenged on
the ground of alleged corrupt practices as defined by the Act. Seventeen grounds set
out in para 4(l to XVII) of the election petition were called into aid in support of the
challenge. The respondent upon being served, instead of filing a written statement,
raised preliminary objections to the maintainability of the petition on a number of
grounds inter alia contending that the petition was lacking in material facts and
particulars and was defective on that account, and that since it did not disclose any
cause of action it deserved to be dismissed. The appellant on his part filed two
applications for amendment of the election petition. (None of which was for
supplying the material facts and particulars which were missing). All these
applications were heard together and were disposed of by the judgment under
appeal upholding the preliminary objection raised on behalf of the Respondent and
dismissing the election petition. Hence this appeal.

4. In a democratic polity "election’ is the mechanism devised to mirror the true
wishes and the will of the people in the matter of choosing their political managers
and their representatives who are supposed to echo their views and represent their
interest in the legislature. The results of the Election are subject to judicial scrutiny
and control only with an eye on two ends. First, to ascertain that the "true’ will of
the people is reflected in the results and second, to secure that only the persons who
are eligible and qualified under the Constitution obtain the representation. In order
that the “true will” is ascertained the Courts will step in to protect and safeguard
the purity of elections, for, if corrupt practices have influenced the result, or the
electorate has been a victim of fraud or deception or compulsion on any essential
matter, the will of the people as recorded in their votes is not the ‘free’ and ‘true’
will exercised intelligently by deliberate choice. It is not the will of the people in the
true sense at all. And the Courts would, therefore, it stands to reason, be justified in
setting aside the election in accordance with law if the corrupt practices are
established. So also when the essential qualifications for eligibility demanded by the
constitutional requirements are not fulfilled, the fact that the successful candidate is
the true choice of the people is a consideration which is totally irrelevant
notwithstanding the fact that it would be virtually impossible to reenact the elections



and reascertain the wishes of the people at the fresh elections the time scenario
having changed. And also notwithstanding the fact that elections involve
considerable expenditure of public revenue (not to speak of private funds) and
result in loss of public time, and accordingly there would be good reason for not
setting at naught the election which reflects the true will of the people lightly. In
matters of election the will of the people must prevail and Courts would be
understandably extremely slow to set at naught the will of the people truly and
freely exercised. If Courts were to do otherwise, the Courts would be pitting their
will against the will of the people, or countermanding the choice of the people
without any object, aim or purpose. But where corrupt practices are established the
result of the election does not echo the true voice of the people. The Courts would
not then be deterred by the aforesaid considerations which in the corruption
scenario lose relevance. Such would be the approach of the Court in an election
matter where corrupt practice is established. But what should happen when the
material facts and particulars of the alleged corrupt practices are not furnished and
the petition does not disclose a cause of action which the returned candidate can
under law be called upon to answer? The High Court has given the answer that it
must be summarily dismissed. The appellant has challenged the validity of the view
taken by the High Court.

5. Learned counsel for the appellant has urged four submissions in support of
this appeal viz:

A — Since the Act does not provide for dismissal of an election petition on the
ground that material particulars necessary to be supplied in the election petition as
enjoined by Section 83 of the Act are not incorporated in the election petiition
inasmuch as Section 86 of the Act which provides for summary dismissal of the
petition does not advert to Section 83 of the Act there is no power in the Court
trying election petitions to dismiss the petition even in exercise of powers under the
Code of Civil Procedure.

B — Even if the Court has the power to dismiss an election petition summarily
otherwise than under Section 86 of the Representation of the People Act, the power
cannot be exercised at the threshold.

C — In regard to seven grounds of challenge embodied in paragraph 4 of the
election petition viz. I, Il (i, ii & iii), X1, XIV and XV the High Court was not
justified in dismissing the petition.

D — Even if the powers under the Code of Civil Procedure can be exercised by
the Court hearing election petitions worse comes to worse, an election petition may
be rejected under Order 7, Rule 11 of the Code of Civil Procedure, but in no case
can it be dismissed.

GROUND A:

6. In order to understand the plea, a glance at Sections 83 and 86 (1) in so far as
material is called for:—

“83. Contents of petition.— (1) an election petition —

a) shall contain a concise statement of the material facts on which the petitioner
relies:

b) shall set forth full particulars of any corrupt practice that the petitioner
alleges, including as full a statement as possible of the names of the parties alleged



to have committed such corrupt practice and the date and place of the commission
of each of such practice; and

¢) shall be signed by the petitioner and verified in the manner laid down in the
Code of Civil Procedure, 1908 (5 of 1908) for the verification of pleadings:

Provided that where the petitioner alleges any corrupt practice, the petition shall
also be accompanied by an affidavit in the prescribed form in support of the
allegation of such corrupt practice and the particulars thereof

(2) Any schedule or annexure to the petition shall also be signed by the petitioner
and verified in the same manner as the petition.”

“86 Trial of election petitions.— (1) The High Court shall dismiss an election
petition which does not comply with the provisions of section 82 or section 117.

Explanation — An order of the High Court dismissing an election petition under
this sub-section shall be deemed to be an order made under clause (a) of section 98.”

7. The argument is that where the legislature wanted to provide for summary
dismissal of the election petition, the legislature has spoken on the matter. The
intention was to provide for summary dismissal only in case of failure to comply
with the requirement of Sections 81, 82 and 117! and not Sec. 83.

8. The argument is that inasmuch as Section 83(1) is not adverted to in Section
86 in the context of the provisions, non-compliance with which entails dismissal of
the election petition, it follows that non-compliance with the requirements of Section
83(1), even though mandatory, do not have lethal consequence of dismissal. Now it is
not disputed that the Code of Civil Procedure (CPC) applies to the trial of an
election petition by virtue of section 87 of the Act.! Since CPC is applicable, the
court trying the election petition can act in exercise of the powers of the Code
including Order 6 Rule 16 and Order 7 Rule 11(a) which read thus:

Order 6, Rule 16: “Striking our pleadings. — The Court may at any stage of the
proceedings order to be struck out or amend any matter in any pleading —

a) which may be unnecessary, scandalous, frivolous or vexatious, or
b) which may tend to prejudice, embarrass or delay the fair trial of the suit; or
c) which is otherwise an abuse of the process of the Court.”

Order 7, Rule 11: “Rejection of plaint — The plaint shall be rejected in the
following cases:—

a) where it does not disclose a cause of action:
XXX XXX XXX

9. The fact that Section 83 does not find a place in Section 86 of the Act does not
mean that powers under the CPC cannot be exercised.

10. There is thus no substance in this point which is already concluded against
the appellant in Hardwari Lal v. Kanwal Singh. (1972) 2 SCR 742: (AIR 1972 SC
515) wherein this Court has in terms negatived this very plea in the context of the
situation that material facts and particulars relating to the corrupt practice alleged
by the election petitioner were not incorporated in the election petition as will be
evident from the following passage extracted from the judgment of A.N. Ray, J. who
spoke for the three-judge Bench:



“The allegations in paragraph 16 of the election petition do not amount to any
statement of material fact of corrupt practice. It is not stated as to which kind or
form of assistance was obtained or procured or attempted to obtain or procure. It is
not stated from whom the particular type of assistance was obtained or procured or
attempted to obtain or procure. It is not stated in what manner the assistance was
for the furtherance of the prospects of the election. The gravamen of the charge of
corrupt practice within the meaning of Section 123(7) of the Act is obtaining or
procuring or abetting or attempting to obtain or procure any assistance other than
the giving of vote. In the absence of any suggestion as to what that assistance was the
election petition is lacking in the most vital and essential material fact to furnish a
cause of action.

Counsel on behalf of the respondent submitted that an election petition could not
be dismissed by reason of want of material facts because Section 86 of the Act
conferred power on the High Court to dismiss the election petition which did not
comply with the provisions of Section 81, or Section 82 or Section 117 of the Act. It
was emphasized that Section 83 did not find place in section 86. Under Section 87 of
the Act every election petition shall be tried by the High Court as nearly as may be
in accordance with the procedure applicable under the Code of Civil Procedure
1908 to the trial of the suits. A suit which does not furnish cause of action can be
dismissed.”

11. In view of this pronouncement there is no escape from the conclusion that an
election petition can be summarily dismissed if it does not furnish cause of action in
exercise of the powers under the Code of Civil Procedure. So also it emerges from
the aforesaid decision that appropriate orders in exercise of powers under the Code
of Civil Procedure can be passed if the mandatory requirements enjoined by Section
83 of the Act to incorporate the material facts in the election petition are not
complied with. This Court in Samant's case (1969) 3 SCC 238: (AIR 1969 SC 1201)
has expressed itself in no unclear terms that the omission of a single material fact
would lead to an incomplete cause of action and that an election petition without the
material facts relating to a corrupt practice is not an election petition at all. So also
in Udhav Singh's case (1977) 1 SCC 511: (AIR 1977 SC 744) the law has been
enunciated that all the primary facts which must be proved by a party to establish a
cause of action or his defence are material facts. In the context of a charge of
corrupt practice it would mean that the basic facts which constitute the ingredients
of the particular corrupt practice alleged by the petitioner must be specified in
order to succeed on the charge. Whether in an election petition a particular fact is
material or not and as such required to be pleaded is dependent on the nature of the
charge levelled and the circumstances of the case. All the facts which are essential to
clothe the petition with complete cause of action must be pleaded and failure to
plead even single material fact would amount to disobedience of the mandate of,
Section 83(1)(a). An election petition therefore can be and must be dismissed if it
suffers from any such vice. The first ground of challenge must therefore fail.

GROUND B:

12. Learned counsel for the petitioner has next argued that in any event the
powers to reject an election petition summarily under the provisions of the Code of
Civil Procedure should not be exercised at the threshold. In substance, the argument
is that the court must proceed with the trial, record the evidence, and only after the



trial of the election petition is concluded that the powers under the Code of Civil
Procedure for dealing appropriately with the defective petition which does not
disclose cause of action should be exercised. With respect to the learned counsel, it is
an argument which it is difficult to comprehend. The whole purpose of conferment
of such powers is to ensure that a litigation which is meaningless and bound to prove
abortive should not be permitted to occupy the time of the court and exercise the
mind of the respondent. The sword of Damocles need not be kept hanging over his
head unnecessarily without point or purpose. Even in an ordinary Civil litigation
the Court readily exercises the power to reject a plaint if it does not disclose any
cause of action. Or the power to direct the concerned party to strike out
unnecessary, scandalous, frivolous or vexatious parts of the pleadings. Or such
pleadings which are likely to cause embarrassment or delay the fair trial of the
action or which is otherwise an abuse of the process of law. An order directing a
party to strike out a part of the pleading would result in the termination of the case
arising in the context of the said pleading. The Courts in exercise of the powers
under the Code of Civil Procedure can also treat any point going to the root of the
matter such as one pertaining to jurisdiction or maintainability as a preliminary
point and can dismiss a suit without proceeding to record evidence and hear
elaborate arguments in the context of such evidence, if the Court is satisfied that the
action would terminate in view of the merits of the preliminary point of objection.
The contention that even if the election petition is liable to be dismissed ultimately it
should be so dismissed only after recording evidence is a thoroughly misconceived
and untenable argument. The powers in this behalf are meant to be exercised to
serve the purpose for which the same have been conferred on the competent Court
so that the litigation comes to an end at the earliest and the concerned litigants are
relieved of the psychological burden of the litigation so as to be free to follow their
ordinary pursuits and discharge their duties. And so that they can adjust their
affairs on the footing that the litigation will not make demands on their time or
resources, will not impede their future work, and they are free to undertake and
fulfil other commitments. Such being the posiition in regard to matters pertaining to
ordinary Civil litigation, there is greater reason for taking the same view in regard
to matters pertaining to elections. So long as the sword of Damocles of the election
petition remains hanging an elected member of the Legislature would not feel
sufficiently free to devote his whole-hearted attention to matters of public
importance which clamour for his attention in his capacity as an elected
representative of the concerned constituency. The time and attention demanded by
his elected office will have to be diverted to matters pertaining to the contest of the
election petition. Instead of being engaged in a campaign to relieve the distress of
the people in general and of the residents of his constituency who voted him into
office, and instead of resolving their problems, he would be engaged in a campaign
to establish that he has in fact been duly elected. Instead of discharging his functions
as the elected representative of the people, he will be engaged in a struggle to
establish that he is indeed such a representative, notwithstanding the fact that he
has in fact won the verdict and the confidence of the electorate at the polls. He will
have not only to win the vote of the people but also to win the vote of the Court in a
long drawn out litigation before he can whole-heartedly engage himself in
discharging the trust reposed in him by the electorate. The pendency of the election
petition would also act as a hindrance if he be entrusted with some public office in
his elected capacity. He may even have occasions to deal with the representatives of



foreign powers who may wonder whether he will eventually succeed and hesitate to
deal with him. The fact that an election petition calling into question his election is
pending may, in a given case, act as a psychological fetter and may not permit him
to act with full freedom. Even if he is made of stern metal, the constraint introduced
by the pendency of an election petition may have some impact on his subconscious
mind without his ever being or becoming aware of it. Under the circumstances,
there is greater reason why in a democratic set-up, in regard to a matter pertaining
to an elected representative of the people which is likely to inhibit him in the
discharge of his duties towards the Nation, the controversy is set at rest at the
earliest if the facts of the case and the law so warrant. Since the Court has the power
to act at the threshold the power must be exercised at the threshold itself in case the
Court is satisfied that it is a fit case for the exercise of such power and that exercise
of such power is warranted under the relevant provisions of law. To wind up the
dialogue, to contend that the powers to dismiss or reject an election petition or pass
appropriate orders should not be exercised except at the stage of final judgment
after recording the evidence even if the facts of the case warrant exercise of such
powers, at the threshold, is to contend that the legislature conferred these powers
without point or purpose, and we must close our mental eye to the presence of the
powers which should be treated as non-existent. The Court cannot accede to such a
proposition. The submission urged by the learned counsel for the petitioner in this
behalf must therefore be firmly repelled.

GROUND C:

13. The learned counsel for the election petitioner has very fairly contended that
out of the 17 grounds embedded in the election petition, grounds other than the
seven mentioned by him cannot be pressed into service and that he would restrict
his submissions to these seven grounds. It is therefore unnecessary to advert to
grounds other than the seven grounds which have been urged in support of this
petition. We will accordingly proceed to consider the plea urged to the effect that in
regard to the aforesaid alleged corrupt practices, the High Court was not justified in
dismissing the election petition.

14. Before we deal with these grounds seriatim, we consider it appropriate to
restate the settled position of law as it emerges from the numerous decisions of this
Court which have been cited before us in regard to the question as to what exactly is
the content of the expression 'material facts and particulars’, which the election
petitioner shall incorporate in his petition by virtue of Section 83(1) of the Act.

(1) What are material facts and particulars?

Material facts are facts which if established would give the petitioner the relief
asked for. The test required to be answered is whether the Court could have given a
direct verdict in favour of the election petitioner in case the returned candidate had
not appeared to oppose the election petition on the basis of the facts pleaded in the
petition. [(1969) 3 SCR 217: (AIR 1969 SC 734) — Manubhai Nandlal Amarsey v.
Popatlal Manilal Joshi].

(2) In regard to the alleged corrupt practice pertaining to the assistance obtained
from a Government servant, the following facts are essential to clothe the petition
with a cause of action which will call for an answer from the returned candidate and
must therefore be pleaded: [(1972) 2 SCR 742 : (AIR 1972 SC 515) — Hardwari Lal
v. Kanwal Singh].



a) mode of assistance;
b) measure of assistance; and
c) all various forms of facts pertaining to the assistance.

(3) In the context of an allegation as regards procuring, obtaining, abetting or
attempting to obtain or procure the assistance of Government servants in election it
is absolutely essential to plead the following:

(a) kind or form of assistance obtained or procured,;

(b) in what manner the assistance was obtained or procured or attempted to be
obtained or procured by the election candidate for promoting the prospects of his
election. [AIR 1972 SC 515]

(4) The returned candidate must be told as to what assistance he was supposed
to have sought, the type of assistance, the manner of assistance, the time of
assistance, the persons from whom the actual and specific assistance was procured
[AIR 1972 SC 515].

(5) There must also be a statement in the election petition describing the manner
in which the prospects of the election was furthered and the way in which the
assistance was rendered. (AIR 1972 SC 515) (supra)

(6) The election petitioner must state with exactness the time of assistance, the
manner of assistance, the persons from whom assistance was obtained or procured,
the time and date of the same, all these will have to be set out in the particulars.
(AIR 1972 SC 515) (supra).

15. And having restated the settled position in regard to the content of the
expression ‘material facts', the time is now ripe to proceed to deal with the grounds
on which the election of the returned candidate is assailed, seriatim.

GROUND I :
16. Alleged corrupt practice as incorporated in Ground | reads thus:—

“The election of the respondent is liable to be set declared void because the
respondent was guilty of the following corrupt practice as defined under Section
123(7) of the Representation of the People Act, 1951, read with Sections 100(1)(b)
and 100(d)(ii) of the said Act, the said corrupt practice was committed with the
consent of the respondent returned candidate and of other workers of his with his
consent. In any event, it was committed by the respondent’s agents in the interests of
the returned candidate and the said corrupt practice has materially affected the
result of the election in so far as it concerns the returned candidate. One M.H. Beg
who at one time was the Chief Justice of the Supreme court of India and is a close
friend of the Nehru family and is personally known to and friendly with the
respondent, appeared on the government controlled news media and made a speech
praising the respondent and comparing his entry into politics as the birth of new
Arjuna, the insinuation being that the opposition were the Kauravas. His
appearance on the television was relayed day after day on the government
controlled media. Television sets had been installed in practically every election
office of the respondent in Amethi constituency and throughout the election
campaign thousands and thousands of voters were exposed to the television
appearance and speech of the said Mr. Beg. Mr. Beg is a gazetted officer, being the
Chairman of the Minorities Commission. His services were procured and obtained



by the respondent, his agents and other persons with the consent of the respondent
with a view to assist the furtherance of the prospects of the respondent’s election.
Mr. Beg was seen and heard on the television as late as 21st December, 1984.
Propaganda about Mr. Beg's was done particularly amongst the members of the
Muslim community. Apart from being gross misuse of the office of Chairman of the
Minorities Commission, the same constitutes a gross corrupt practice under the
election law.”

Why the High Court held that material facts and particulars are absent and did
not disclose a cause of action?

17. The High Court observed:—

“The contention of the learned counsel for the respondent is that there is no
pleading that Mr. Beg was “a person in the service of the government” as, according
to the learned counsel, the Chairman of the Minorities Commission is not a person
in the service of the government. Learned counsel for the petitioner says that the
petitioner had specifically pleaded that Mr. Beg was a gazetted officer which implies
a pleading that he was in the service of the government. Learned counsel for the
respondent says that simply because a person is a gazetted officer, it is not necessary
that he must also be a government servant because the appointment of so many
persons is gazetted and yet some of them may not be government servants. Be that
as it may, the fact remains that the petitioner had not stated in the pleading that Mr.
Beg was a person in the service of the government as specifically required by Section
123(7) of the Act. This requirement is a requirement of the statute and is, therefore,
a material fact within the meaning of Sec. 83(1)(a) of the Act. Similarly, the
statement that the services of Mr. Beg were procured and obtained “by the
respondent, his agents and other persons with the consent of the respondent” is
clearly vague as discussed above. It was incumbent upon the petitioner to specify
which of the three alternatives he meant to plead; in particular it was necessary for
him to indicate the names of the respondent’s agents and other persons to enable the
respondent to know that what was the case which he was expected to meet. Learned
counsel for the respondent further contended that the petitioner has not set out the
exact words used by Mr. Beg in his speech; the expression *“a speech praising the
respondent” and comparing his “entry into politics as the birth of new Arjuna” is
not what Mr. Beg might have said. In the case of K.M. Mani v. P.J. Antony (1979) 2
SCC 221: (AIR 1979 SC 234), the speech made by a Police Officer exhorting the
electors in an election meeting to support a candidate was questioned. It was held
that a mere statement of the making of the speech or exhortation was not enough,
and that transcript of the alleged speech or contemporaneous record of the points or
at least substance of the speech should have been made available. In these
circumstances the proposed pleading in this paragraph does not set out the material
facts and, therefore, constitutes an incomplete cause of action under Section 123(7)
of the Act.”

Whether the High Court was right in taking the aforesaid view:

18. The averments contained in paragraph 4 pertaining to Ground No.1 do not
satisfy the test prescribed in Manubhai Amarsey v. Popatlal Manilal Joshi (AIR
1969 SC 734) and Hardwari Lal v. Kanwal Singh (AIR 1972 SC 515) (supra). The
most important test which remained unsatisfied is as regards the omission to satisfy



in what manner the assistance was obtained and procured by the election candidate
for promoting the prospects of his election. All that has been stated is:

“His services were procured and obtained by the respondent, his agents and
other persons with the consent of the respondent with a view to assist the
furtherance of the prospects of the respondent’s election.......”

It is not mentioned as to who procured or obtained the services of Shri Beg, in
what manner he obtained the services and what were the facts which went to show
that it was with the consent of the respondent. Unless these “essential facts which
would clothe the petition with a cause of action and which will call for an answer
from the returned candidate are pleaded” as per the law laid down in Manubhai
Nandlal Amarsey v. Popatlal Manilal Joshi (AIR 1969 SC 734) (supra) it cannot be
said that the petition discloses a cause of action in regard to this charge. In the
absence of these material facts and particulars the Courts could not have rendered a
verdict in favour of the election petitioner in case the returned candidate had not
appeared to oppose the election petition. It is not sufficient to show that a
Government servant had appeared on the public media to praise one of the
candidates. It must also be shown that the assistance of the Government servant was
obtained either by the respondent or his agent or by any other person with the
consent of the election candidate or his election agent. The averments made in the
petition do not show (i) who had obtained or procured the assistance from Shri Beg;
(if) how he had obtained or procured the assistance of Shri Beg; and (iii) how it was
said that it was with the consent of the respondent or his election agent. Nor is it
shown which, if any, facts went to show that it was in furtherance of the prospects of
the respondent’s election. In the absence of material facts and particulars in regard
to these aspects, the petition would not disclose the cause of action. The High Court
was therefore, perfectly justified in reaching this conclusion. The petition also does
not disclose the exact words used in the speech; or the time and date of making such
a speech. Now, unless the relevant or offending passage from the speech is quoted, it
cannot be said what exactly Shri Beg had said, and in what context, and whether it
was calculated to promote the election prospects of the respondent. Be that as it
may, inasmuch as these material facts and particulars to show that the services of
Shri Beg were procured by some one with the consent of the respondent or his
election agent are not there, the averments pertaining to the charge do not disclose
a cause of action. Unless the nexus between the appearance of Shri Beg on the media
and the prior consent of the respondent or his election agent in regard to what he
was going to say and the purposes for which he was going to say is set out in the
material particulars it cannot be said that it disclosed a cause of action and the test
laid down in Manubhai Nandlal's case, as also Hardwari Lal’s case is satisfied. The
High Court was therefore justified in taking the view that it has taken. We may, in
passing, mention a point made by learned counsel for the respondent. It was
submitted that the averment must also mention whether the interview was alive on
telecast after the date of filing of the nomination. If it was one recorded prior to the
said date it may not be of any consequence. This agrument also requires
consideration but we do not propose to rest our conclusion on this aspect as it is not
necessary to do so.

GROUND 11 (i):
19. It has been set out in para 4 of the petition in the following terms:—



“Throughout the petitioner's constituency in Amethi, worker employed by the
respondent and/or is agents painted available space with two slogans. The first one
was “Beti Hai Sardar Ki. Deshi Ke Gaddar Ki”. Literally translated it implied one
of the candidates i.e. Mrs. Maneka Gandhi is the daughter of a Sikh and that Sikhs
including her father are traitors. The second slogan was “Maneka Tera Ye
Abhiman. Banane Na Denge Khalistan”. Literally translated it means Maneka this
is your illusion. We will not allow Khalistan to be set up. The clear insinuation was
that the said candidate i.e. Mrs. Maneka Gandhi had a vision of Khalistan being set
up, that her election would mean the creation of Khalistan and that she was a
supporter of the Khalistan demand. These slogans were also painted on some of the
vehicles used by the respondent’s workers during the course of campaign. On every
occasion those slogans were uttered and broadcast from vehicles and from
microphones used at public meetings and from the Congress (1) party office in the
constituency of the respondent. The use of such slogans was the pet theme of almost
every speech delivered in the constituency during the election campaign. The use of
these objectionable slogans and posters harmful to newspapers and the respondent
must have known to them. But for the fact that they had been used with his consent,
he would have taken some steps to repudiate them or have their use discontinued.
Photographs of walls, with the said slogans along with certificates will be filed as
Exhibit-A.”

Why the High Court held that material facts and particulars are absent and did
not disclose a cause of action?

20. In this context the High Court observed:—

..... The contention of learned counsel for the respondent is that this pleading
suffers from lack of material facts because the names of the workers, employed by
the respondent, or his agents, who painted the slogans or uttered them in speeches
or broadcast from the vehicles, have not been indicated. It is pointed that the
allegation regarding the painting of slogans is vague because it is stated to have been
done by “workers.... and/or his agents” signifying that the petitioner himself did not
know whether painting work was done by workers employed by the respondent or
by his agents or by both. | have already pointed out that this kind of statement is
vague and embarrassing and, therefore, is contrary to the concept of material facts.
In the case of Nihal Singh v. Rao Birendra Singh (1970) 3 SCC 239 it was held that
the allegation that at meetings in different villages, speeches were given on 5th and
12th May 1968 was vague in the absence of a specification of date and place of each
meeting and evidence could not be permitted to be led in the matter. The allegation
of consent of the respondent to the paintings of the slogans or to their utterances in
the speeches of his workers is only inferential. There is a distinction between consent
and connivance. The pleading is in the nature of a pleading of connivance and not of
consent which is not enough, vide the case of Charan Lal Sahu v. Giani Zail Singh
AIR 1984 SC 309. In the case of Surinder Singh v. Hardial Singh, AIR 1985 SC 89,
it has been indicated in para 37 that consent is the life-line to link up the candidate
with the action of the other person which may amount to corrupt practice unless it
is specifically pleaded and clearly proved and proved beyond reasonable doubt, the
candidate cannot be charged for the action of others.”

Whether the High Court was right in taking the aforesaid view:-



21. There is a glaring omission to mention the names of the workers said to have
been employed by the respondent or his agents who have allegedly painted the
slogans. So also no material particulars are given as regards the vehicles on which
the said slogans have been said to have been painted. There are no material
particulars or facts. We are of the view that inasmuch as the material facts and
particulars in regard to this alleged practice were not mentioned and the High
Court was justified in taking the view that it had taken. The averments contained in
regard to this charge also do not satisfy the test laid down by the various decisions
of this Court adverted hereinabove. A Division Bench of this Court in Nihal Singh v.
Rao Birendra Singh, (1970) 3 SCC 239 speaking through Bhargava, J. has
observed:—

“....The pleading was so vague that it left a wide scope to the appellant to adduce
evidence in respect of a meeting at any place on any date that he found convenient
or for which he could procure witnesses. The pleading, in fact, was so vague and was
wanting in essential particulars that no evidence should have been permitted by the
High Court on this point.....

(see para 8)

22. The principle laid down is that the pleading in regard to matters where there
is scope for ascribing an alleged corrupt practice to a returned candidate in the
context of a meeting of which dates and particulars are not given would tantamount
to failure to incorporate the essential particulars and that inasmuch as there was a
possibility that witnesses could be procured in the context of a meeting at a place or
date convenient for adducing evidence, the High Court should not even have
permitted evidence on that point. In other words, no amount of evidence could cure
the basic defect in the pleading and the pleading as it stood must be construed as
one disclosing no cause of action. In the light of the aforesaid principle laid down by
the Supreme Court which has held the field for more than 15 years, the High Court
was perfectly justified in reaching the conclusion called into question by the
appellant.

GROUND 11 (ii)
23. Alleged corrupt practice as incorporated in Ground 11 (ii) reads as under:—

“The respondent himself toured the constituency on the 12th and 13th
December, 1984. On the night of the 11th as he was entering the constituency he was
stopped by the petitioner's workers at Inhauna Kashah. The walls there bore these
slogans. The petitioner' along with other workers stopped the respondent’s vehicle
and drew his attention to the so vulgar slogans. The respondent saw nothing
objectionable in these slogans. He was requested to give instructions to the
authorities that these should be removed and he contemptuously had the workers
dismissed and dispersed. He declared that their leader (referring to Mrs. Maneka
Gandhi) deserves nothing better. The respondent delivered several speeches during
the course of his visit. In none of these speeches did he repudiate these slogans. He
repeatedly referred to the assassination of his mother and to the Anandpur
Resolution saying that the opposition had encouraged seccessionist and violent
elements and that the opposition conclaves in the past had given rise to the emotion
that had eventually taken the Prime Minister, his mother's life. He insinuated that
the assassins were Sikhs and then asked the audience to make up their minds



whether they still wanted somebody from the same community to succeed in the
election.”

Why the High Court held that material facts and particulars are absent and did
not disclose a cause of action?

24. The High Court observed:

“Learned counsel for the respondent correctly contends that these averments
again are vague because they do not describe the petitioner's workers who stopped
the respondent or furnish details of the speeches in which the respondent was
expected to repudiate the slogans. He has also correctly urged that the so-called
request, if any, to the respondent for ‘instructions to the authorities’ was
misconceived and did not establish any obligation of the respondent to direct the
authorities under any provision of the election law.”

Whether the High Court was right in taking the aforesaid view:

25. In this case also, no time, date and place of the speeches delivered by the
respondent have been mentioned. No exact extracts from the speeches are quoted.
Nor have the material facts showing that such statements imputed to the respondent
were indeed made been stated. No allegation is made to the effect that it was in
order to prejudice the election of any candidate or in order to further the prospects
of the election of the respondent. The essential ingredients of the alleged corrupt
practice have thus not been spelled out. So far as the meeting is concerned, the
principlet laid down in Nihal Singh case (1970(3) SCC 239) (supra) discussed in the
context of the charge contained in ground 11 (i) is attracted. The view taken by the
High Court is therefore unexceptionable.

GROUND 11 (jii)

26. The alleged corrupt practice as incorporated in ground Il (iii) reads as
under:—

“In line with the respondent’s speeches, his workers with the knowledge and
consent of the respondent and other agents of the respondent entrusted with the
task of conducting the election campaign caused a poster of Hindi and Urdu to be
affixed in all prominent places throughout the constituency. The said poster was in
fact a page of the Blitz newspaper of 30-6-84 called the Id Special. The Id that year
was on 1st July, 1984. The heading of the said poster which was underlined in red
alleged conspiracy between the leader of the petitioner party and Bhindaranwale.
Photographs of Mrs. Maneka Gandhi and Bhindaranwale appeared separately on
left and right hand corners of the said advertisement. A literal English translation
of the poster is given below:— A copy of the said poster will be filed as Exhibit B.
The poster also purported to carry a fascimile copy of a letter dated the 10th
September, 1983, purporting to be addressed by Shri Kalpnath Sonkar, a member
of the Rashtriya Sanjay Manch, to Shri Bhindaranwale. The letter is a forgery and
that it was forged was publicly stated by alleged author of the alleged letter and a
criminal case is pending in the matter thereof. The letter was fabricated expressly
for the express purpose of showing:—

(a) that Mrs. Maneka Gandhi was in secret conspiracy with Bhindaranwale.

(b) that Mrs. Maneka Gandhi illegally suplied arms to Bhindaranwale and other
secessionists and terrorists.



(c) that Maneka Gandhi was in sympathy with the creation of Khalistan and the
division of the country and the use of violence to achieve that end.

The said allegations are totally false and fabricated. The respondent knew them
to be false. He did not and could not believe them to be true. That complaints were
made to the District authorities about the obnoxious wall paintings and posters to
which the attention of the respondent had been drawn. The said authorities while
clearly admitting the R.S.M. election agents and workers as well as to the press
correspondents that they were objectionable took no steps to remove or obliterate
them. Prominent newspapers and press correspondents continued to draw attention
to those slogans and posters but the respondent or his workers took no steps
whatsoever to stop their exhibition, circulation and use. The respondent condoned
and sanctioned the exhibition and circulation of this poster. He did nothing to stop
the use thereof by his workers. The wall painting mentioned above and this poster
were paid out of Congress (1) Party's. These were therefore, his own expenses
sanctioned by himself. Cutting of some of the newspaper reports will be filed as
Exhibit C.”

Why the High Court held that material facts and particulars are absent and did
not disclose a cause of action?

27. The High Court held:

..... It appears to me that if an averment of fact is an essential part of the
pleading, it must be considered to be an integral part of the petition. If such an
averment is not actually put in the election petition, the petition suffers from the
lack of material facts and, therefore, the statement of cause of action would be
incomplete. If it is stated in the election petition, either in the body of the petition
itself or by way of annexure, but its copy is not furnished to the respondent, the
election petition would be hit by the mischief of Section 81(3) read with Section 86(1)
of the Act. In my opinion, the reference to the poster and its proposed translation in
the election petition, which was never incorporated into it, are material facts under
Section 83(1)(a) of the Act and their absence cannot now be made good by means of
an amendment. The pleading as it stands, and even if it were permitted to be
amended would suffer from lack of cause of action on this material fact and,
therefore, is liable to be struck out. The newspaper cutting are not used by the
petition as containing fact, but only as evidence to the extent amendment is
allowed.”

Whether the High Court was right in taking the aforesaid view?

28. It will be noticed that in the election petition it has been mentioned that a
copy of the poster would be subsequently filed, and the cuttings of some newspaper
reports would also be filed later on. The election petitioner sought an amendment to
delete the averments on both these aspects. The High Court rejected the prayer in
regard to poster (Ex. B), but granted the prayer in respect of the cuttings. The High
Court has taken the view that the poster was claimed to be an integral part of the
election petition and since it was not filed (much less its copy furnished to the
respondent) the pleading suffered from infirmity and non-compliance with Section
83(1) read with Section 86(1) of the Act. Non-filing of the poster is fatal to the
election petition as in the absence thereof the petition suffers from lack of material
facts and therefore the statement of cause of action would be incomplete. Nothing



turns on the fact whether or not the words “a copy of the said poster would be filed
as Exhibit B” are allowed to be retained in the election petition or are deleted as
prayed for by the appellant. The fact remains that no copy of the poster was
produced. It must also be realized that the election petitioner did not seek to
produce the copy of the poster, but only wanted a reference to it deleted so that it
cannot be said that the accompaniments were not produced along with the election
petition. The fact remains that without the production of the poster, the cause of
action would not be complete and it would be fatal to the election petition inasmuch
as the material facts and particulars would be missing. So also it could not enable
the respondent to meet the case. Apart from that the most important aspect of the
matter is that in the absence of the names of the respondent’s workers, or material
facts spelling out the knowledge and consent of the respondent or his election agent,
the cause of action would be incomplete. So much so that the principle enunciated
by this Court in Nihal Singh's case, (1970 (3) SCC 239) (supra) would be attracted.
And the Court would not even have permitted the election petitioner to lead
evidence on this point. The High Court was therefore fully justified in taking the
view that it has taken.

GROUND XII1I:

29. Alleged corrupt practice as incorporated in ground No.XIIl reads as
follows.—

“That, in the latter half of June, 1983, a family friend of the respondent and a
very close and intimate friend of the respondent’'s mother, Shri Mohammed Yunus,
wrote a book called “Son of India”. A committee called the Son of India committee
published the book. It was printed by Virendra Printers of Karol Bagh, New Delhi.
The Son of India committee consisted among others of Minister Narasimha Rao,
M.P., the Executive President of the Congress(l) Shri Kamlapati Tripathi, Ministers
Sitaram Kesari and Narain Dutt Tiwari. The book starts with a brief comment by
the editor entitled “Pathakon Se Do Battein” (short dialogue with the readers) and
is followed by a 22 page story of the two brothers, namely the respondent and his
late brother Shri Sanjay Gandhi. This book was written, printed and published with
the knowledge, consent and assistance of the respondent. The respondent by himself
by the party, by his workers and through other persons acting with the consent of
the respondent and or his election agent, distributed the said book in the Amethi
constituency during the entire course of the election campaign. The said book
contains statements which are false and which to the knowledge of the respondent
were believed to be false. The said statements are in relation to the personal
character and conduct of Mrs. Maneka Gandhi. The said statements were
reasonably calculated to prejudice the prospects of the petitioner's election. All
statements made in relation to the character or conduct of the petitioner are totally
false. In particular, the petitioner says that the following statements made therein
answer the description aforesaid and constitute a gross corrupt practice within the
meaning of Section 123(4) of the Representation of the People Act, 1951. The said
corrupt practice has been committed by the respondent, the returned candidate. It
has also been committed by his election agents and by other persons with the
consent of the respondent and or his election agents. A copy of the booklet entitled
Son of India will be filed as Exhibit 'P*. It has also been committed in the interest of
the respondent returned candidate and by his agents. The said corrupt practice



renders the election of the respondent liable to be set aside and declared void, as a
result of Section 100(1)(b) of the said Act. Reproduced herebelow are some of the
false statements contained in the said book “Son of India” relating to the personal
character and conduct of Mrs. Maneka Gandhi one of the candidates in the said
election.

(a) That Mrs. Maneka Gandhi utilised her marriage to the late Sanjay Gandhi
as a means of enriching herself.

(b) She is spending so much money on herself and her various activities. Where
does all this money come from? The insinuation is that the petitioner is possessed of
wealth corruptly made which is now being spent.

(c) That she misused her marriage to increase her influence and amass wealth.
(d) That her married life was one of the constant friction with her husband.

(e) That due to her foolish action, her husband became more and more unhappy.
It is as a result of domestic unhappiness created by her that Sanjay Gandhi to
drown his sorrow took to flying. His flying in the plane which ultimately crashed
and in which he died as a direct result of her misconduct.

(F) That she was totally indifferent to her hushand's death.

() That she left her mother-in-law's home because she was denied a
Parliamentary Seat.

(h) That she had no love for her husband and she should be ashamed of herself.

Why the High Court held that material facts and particulars are absent and had
not disclosed a cause of action?

30. The High Court observed as under:-

“In this connection learned counsel for the respondent has also referred to the
averment that the said statement “were reasonably calculated to prejudice the
prospects of the petitioner's election”. Similarly, he refers to statements (b)
contained in the paragraph wherein an observation is made that “the insinuation is
that the petitioner is possessed of wealth corruptly made....” The contention is that
these averments would apply to Smt. Maneka Gandhi personally as if she was the
petitioner and not to Ch. Azhar Hussain the present petitioner. Ch. Azhar Hussain
was not contesting the election, he was only a voter. The statement “that the
petitioner's election was calculated to be prejudiced or that “the petitioner was
possessed of wealth corruptly made” was wholly inapplicable to the petitioner Ch.
Azhar Hussain and could certainly apply to Smt. Maneka Gandhi. It is, therefore,
urged that this pleading is not made by the petitioner himself and, therefore, cannot
be looked into. Realising the error the petitioner has applied for amendment to the
petition to mention that the statements were calculated to prejudice the leader of the
petitioner's political party and that regarding possession of wealth, it related to the
leader of the petitioner's political party, namely, Smt. Maneka Gandhi. It appears to
me that, as pointed out by the learned counsel for the respondent, the proposed
amendment changes the entire nature of the pleading in this paragraph and is not
merely a clerical mistake. It is an indication of the fact that the pleading has been
made without an application of mind and it seems to me that it is hit by one of the
principles set forth in Section 86(5) of the Act for which an amendment must not be



allowed. I am not satisfied that the proposed amendment could justly be allowed
and therefore, must fail. On a consideration of all the matters, | would hold that the
pleading in this paragraph is not sustainable, suffers from lack of material facts as a
result of non-application of mind of the petitioner himself and is irrelevant.”

Whether the High Court was right in taking the aforesaid view:-

31. There is no averment to show that the publication was made with the
knowledge or consent of the returned candidate when the book was publsihed in
June, 1983. In fact, in 1983 there was no question of having acted in anticipation of
the future elections of 1985 and in anticipation of the respondent contesting the
same. In the election petition even the offending paragraphs have not been quoted.
The petitioner has set out in paragraphs (a) to (h) the inferences drawn by him or
the purport according to him. This apart, the main deficiency arises in the following
manner. The essence of the charge is that this book containing alleged objectionable
material was distributed with the consent of the respondent. Even so strangely
enough even a bare or bald averment is not made as to:

i) whom the returned candidate gave consent;
il) in what manner and how; and
iii) when and in whose presence the consent was given.,

to distribute these books in the constituency. Nor does it contain any material
particulars as to in which locality it was distributed or to whom it was distributed,
or on what date it was distributed. Nor are any facts mentioned which taken at their
face value would show that there was consent on the part of the returned candidate.
Under the circumstances it is difficult to comprehend how exception can be taken to
the view taken by the High Court.

GROUND XIV:
32. Alleged corrupt practice as incorporated in ground No.XIV reads thus:—

“That during the same campaign in the Amethi constituency, another booklet in
Hindi with the photograph of the respondent on the cover page under the title
“Rajiv Kyon” (Why Rajiv) purporting to be written by one Jagdish Pyush, was
distributed in lacs by the respondent, his election agent and a large number of other
persons with the consent of the respondent and or his election agent. On the third
page of the said pamphlet occurs the following sentences:

“Amethi is the place where Rajiv's younger brother did his principal work. If
Maneka was in sympathy with the desires of the late Sanjay Gandhi, why would she
not run an orphanage in Amethi. Why would she not serve the helpless poor and
why would she not employ her vast assets Arbon Ki Sampati (of hundreds of
crores) in some constructive work.... The same conspiratorials and mischievous
elements who had painted the hands of Sanjay Gandhi and Maneka yellow and the
same foreign powers, disruptionists and enemies of the country who got Maneka out
of her family home, are now wanting to make a Razia Sultan or Noor Jahan and
seeing her in those roles. These people (obviously including the petitioner) not
merely desired the partition of Smt. Gandhi's family, not only the partition of
Amethi and Rai Bareilly, but also partition of the people and partition of the
country. The very people who want another Pakistan in India, who want Khalistan
are the very persons who are tinkering with the progress of Amethi and cannot



permit the widow of Sanjay Gandhi to be in the company of the country's loafers,
because no family of India can permit its dauthters or daughers-in-law and the
widow of its loved one to go about behaving like a vagabond. She is in acute distress
about her late husband's property She is conducting her politics in his name. She is
abusing her mother-in-law and her brother-in-law. Having kicked her family, she is
now doing her dirty deeds (Gulchhade Uda Rahai Hai) in a house which costs
Rs.80,000 annual rent.... Social reformers had not advocated the pursuit of
ambitions by widows and in the same vein, the pamphlet proceeds to state in other
context thereafter that the petitioner moved about in the company of traitors. She
has exploited the person of her innocent child for political purpose. For power and
pleasure, Maneka can do anything. The petitioner says that the entire trend of this
pamphlet and the propaganda conducted on the basis thereof casts serious
aspersions on the personal character of the candidate of his party. It accuses her of
being possessed of corrupt wealth, disregard of her husband’s wishes, breaking of
family ties for political ambitions not conforming to the standard of conduct
expected of a widow, keeping company with questionable characters capable of any
immoral action for pleasure of the body and even exploiting her innocent child for
her own advancement. All these aspersions were extensively published with the
knowledge and consent of the respondent, as well as, with the knowledge and
consent of his election agent and by other persons with the consent of the respondent
and or his election agent. The publisher of this pamphlet is an important political
worker of the Respondent. He is a member of his party and campaigned extensively
for the respondent and his company the publication, printing and circulation
thereof and the propaganda based thereon was in any event, done by the agents of
the respondents and in the interest of the election of the respondent. Each of these
statements is false. The respondent and others who made or repeated the same,
believed them to be false. At any rate, they did not believe them to be true. These
statements are in relation to the personal character or conduct of the candidate and
they are in relation to her candidature. These statements were reasonably calculated
to prejudice the prospects of her election. The election of the respondent is thus
liable to be declared void under section 100(1)(b). This was also liable to be set aside
under section 100(1)(d)(ii) inasmuch as the result of the election in so far as it
concerned the returned candidate has been materially affected by this gross corrupt
practice. A copy of the booklet Rajiv Kyon will be filed as Ex. ‘Q’.”

Why the High Court held that material facts and particulars are absent and had
not disclosed a cause of action?

33. In this connection, the High Court observed:—

“While undoubtedly these allegations relate to the personal character and
conduct of Smt. Maneka Gandhi, the elements of law required by Section 123(4) of
the Act have not been specifically set out. As already held, it was the duty of the
petitioner to make his choice of the particular person with whose consent the
statement was made or distributed. According to the petitioner himself it was not
made by the respondent but by one Jagdish Piyush. The petitioner instead of
pinpointing the particular person who distributed the booklet or with whose consent
it was distributed made a broad and vague statement that it was done by the
respondent, his election agent, a large number of other persons with his consent
and/or with the consent of his election agent. The date, time and place of



distribution, the names of the agents or persons who distributed it have not been
indicated and, therefore, the pleading is vague and cannot be sustained.”

Whether the High Court was right in taking the aforesaid view:—

34. On a scrutiny of the averments made in the election petition it is evident that
it is not pleaded as to who has distributed the pamphlets, when they were
distributed, where they were distributed and to whom they were distributed, in
whose presence they were distributed etc etc. Pleading is ominously silent on these
aspects. It has not even been pleaded that any particular person with the consent of
the respondent or his election agent distributed the said pamphlets. (In fact it has
been stated by the learned counsel for the respondent that no election agent had
been appointed by the respondent during the entire elections).

35. The pleading therefore does not spell out the cause of action. So also on
account of the failure to mention the material facts, the Court could not have
permitted the election petitioner to adduce evidence on this point. It would therefore
attract the doctrine laid down in Nihal Singh's case (1970(3) SCC 239) and there
would be nothing for the respondent to answer.

GROUND NO. XV:
36. Alleged corrupt practice as incorporated in ground No.XV reads as under:—

“That during the course of the compaign the respondent, his election agent and
his party brought into existence a propaganda committee to further the prospects of
the respondent's election. This committee was called the “Amethi Matdata
Parishad”. Through the agency of this Committee, the respondent, his election agent
and others with their consent and knowledge caused another pamphlet to be
printed, published and circulated during the entire election campaign under the
title. “How do Intelligent people think? who is an obstacle in the progress of
Amethi”? The said pamphlet inter alia, contains the following statements:—

“That Maneka Gandhi is surrounded only by antisocial elements. She was also
seen in the company of terrorists. Her whole campaign is based on money..... In my
view, Maneka seems to have a big hand in the fire of Punjab. Maneka has no merit
of her own. If she had anything in her, it would have come out before her marriage
to Sanjay..... If she had any desire for leaderhip or service of the country, she would
have co-operated with her husband. Politics is for her a pursuit of pleasure
(“Shaukiya Dhandha). Therefore, she is conducting her politics on the strength of
people like Haji Masthan and Virendra Shai... A woman who could not protect the
honour of a vast country like India.... Maneka is the destroyer of the country".

The petitioner says that the entire trend of this pamphlet and the propaganda
conducted on the basis thereof casts serious aspersions on the personal character of
a candidate. Each of these statements is false to the knowledge of the respondent
and others. The printing, publication and circulation of the said pamphlet and the
propaganda based thereon was, in any event, done by the agents of the respondent
and in the interests of the election of the Respondent. These statements are in
relation to the personal character or conduct of a candidate and they are in relation
to her candidature. These statements were reasonably calculated to prejudice the
prospects of the petitioner's election. The election of the respondent is thus liable to
be declared void under section 100(1)(b). This was also liable to be set aside under



Sec.100(1)(d)(ii), inasmuch as, the result of the election in so far as it concerned the
returned candidate, has been materially affected by this gross corrupt practice.

In this pamphlet, the same Jagdish Piyush who is referred to in the pamphlet in
the preceding paragraphs, is one of the contributors and in that contribution, he has
referred to his publication mentioned in the previous paragraphs.”

Why the High Court held that material facts and particulars are absent and did
not disclose a cause of action?

37. The High Court observed:—

“The petitioner has set out specific statements from this pamphlet commenting
adversely on the character and conduct of Smt. Maneka Gandhi where, inter alia,
her association with terrorists and other persons of questionable antecedents was set
out. It has been stated that these statements are false to the knowledge of the
respondent and others and the pamphlet was distributed by the agents of the
respondent in the interest of the election of the respondent and that the result, so far
as the respondent is concerned, has been materially affected by the corrupt practice.
Here also, the petitioner has made an omnibus statement of the printing, publication
and circulation of the pamphlet by the respondent, his election agent and others
with their consent and knowledge without trying to pinpoint the particular person
who had done so. The places, dates where the pamphlets were distributed have also
not been indicated. It was necessary for the petitioner to do so under the law as set
out above. The pleading is, therefore, vague, embarrassing and lacks in material
facts and, therefore, must fail. The petitioner's prayer for an amendment to delete
the proposal to file a copy of the pamphlet is allowed as it is evidence and not
integral part of the petition.”

Whether the High Court was right in taking the aforesaid view?

38. In view of the doctrine laid down in Nihal Singh's case (1970(3) SCC 239)
(supra) as early as in 1970, the High Court was perfectly justified in taking the view
that no cause of action was made out. For, in the absence of material particulars as
to who had printed, published or circulated the pamphlet, when, where and how it
was circulated and which facts went to indicate the respondent’s consent to such
distribution, the pleading would not disclose a cause of action. There would be
nothing for the respondent to answer and the matter would fall within the doctrine
laid down in Nihal Singh's case (supra). The learned counsel for the appellant is
unable to show how the Court has committed any error in reaching this conclusion.

39. Thus there is no substance in the contentions urged by the learned counsel
for the appellant in order to assail the judgment of the High Court in the context of
the seven charges of alleged corrupt practices which the learned counsel wanted to
call into aid in support of his submission.

Last submission (Ground D Supra):

40. Counsel for the appellant has taken exception to the fact that the High Court
has dismissed the election petition in exercise of powers under Order 7 Rule 11 of
the Code of Civil Procedure notwithstanding the fact that under the said provision if
the petition does not disclose a cause of action it can only be rejected (and not
dismissed). The contention urged by the learned counsel would have had some
significance if the impugned order was passed before the expiry of the period of
limitation for instituting the election petition. In the present case the election



petition was filed on the last day on which the election petition could have been
presented having regard to the rigid period of limitation prescribed by Sec. 81 of the
Act. It could not have been presented even on the next day. Such being the admitted
position, it would make little difference whether the High Court used the expression
‘rejected” or ‘dismissed’. It would have had some significance if the petition was
‘rejected’ instead of being "dismissed’ before the expiry of the limitation inasmuch as
a fresh petition which contained material facts and was in conformity with the
requirements of law and which disclosed a cause of action could have been
presented ‘within' the period of limitation. In this backdrop the High Court was
perfectly justified in dismissing the petition. And it makes no difference whether the
expression employed is ‘dismissed’ or ‘rejected’ for nothing turns on whether the
former expression is employed or the latter. There is thus no valid ground to
interfere with the order passed by the High Court, and the appeal must accordingly
fail.

41. But before the last word is said one more word needs to be said. The
expression ‘corrupt practice’ employed in the Act would appear to be rather
repulsive and offensive. Can it perhaps be replaced by a neutral and unoffensive
expression such as ‘disapproved practices'? Since this aspect occurred to us and
there is an occasion to do so, we hint at it, and rest content at that.

42. And now the last word. The appeal is dismissed. No costs throughout.
Appeal dismissed.



SUPREME COURT OF INDIA"

Civil Appeal No. 430 of 1982¢
(Decision dated 11.5.1987)

Dhartipakar Madan Lal Agarwal .. Appellant
Vs.
Shri Rajiv Gandhi ..Respondent
SUMMARY OF THE CASE

Shri Rajiv Gandhi was elected to the House of the People at a bye-election held
on 14th June, 1981 from the Amethi Parliamentary Constituency in Uttar Pradesh
to fill up the vacancy caused by the death of Shri Sanjay Gandhi. His election was
challenged by one of the defeated candidates, Shri Madan Lal Dhartipakar, before
the Allahabad High Court by filing an election petition on number of grounds,
including allegations of corrupt practices and undue influence, hiring and procuring
of vehicles for carrying voters, obtaining the assistance of Government servants and
incurring election expenses in axcess of the permissible limit. On an application by
Shri Rajiv Gandhi, the High Court dismissed the election petition on 12th October,
1981, holding that the various paragraphs contained in the petition did not contain
sufficient averments to constitute any corrupt practices, and various paras of the
petition were unnecessary, frivolous and vexatious within the meaning O. VI, R.16,
CPC.

The present appeal was filed before the Supreme Court against the said order of
the Allahabad High Court. During the pendency of the present appeal, another
general election to the House of the People was held in 1984 and Shri Rajiv Gandhi
was again elected to the House of the People from the same Amethi Parliamentary
Constituency. The Supreme Court dismissed the present appeal, upholding in the
High Court’s judgment that the election petition did not disclose any cause of action
or raise any triable issues. The Supreme Court also observed that the election of
Shri Rajiv Gandhi to the House of the People in 1984 could not be set aside on the
ground of the election petition filed in relation to his earlier election in 1981.
However, the said election petition did not become infructuous, as charges of
corrupt practices were alleged therein, which had to be investigated as proof thereof
could result in disqualification for contesting elections in future. The Supreme
Court, however, observed that Parliament should consider desirability of amending
law to prescribe time limit for inquiring into allegations of corrupt practices or
devise means to ensure that valuable time of Supreme Court was not consumed in
election matters which by efflux of time were reduced to mere academic interest.
The Supreme Court also expressed serious concern over the large number of
independent candidates which caused confusion.

(A) Representation of the People Act (43 of 1951), Ss. 116A and 97 — Appeal to
Supreme Court against decision dismissing election petition — Candidate returned in
impugned election also returned in subsequent election — in so far as relief of setting
aside election has become infructuous as subsequent election of candidate cannot be set
aside on grounds raised in election petition impugning earlier election become academic
— Yet, as charges of corrupt practice alleged in respect of earlier election have to be
investigated in present state of law as proof thereof entails incurring of disqualificaitons



from contesting election, Supreme Court felt that Parliament should consider desirability
of amending law to prescribe time limit for inquiry into allegations of corrupt practice or
to devise means to ensure that valuable time of Supreme Court is not consumed in
election matters which by efflux of time are reduced to mere academic interest.

(Paras 4, 6)

(B) Representation of the People Act (43 of 1951), Ss. 81, 83, 86 and 87 — Election
petition — Procedure — Paras of petition not disclosing any cause of action — Can be
struck off under O. 6, R. 16 of CP.C — No triable issues remaining to be considered after
striking out pleadings — Court has power to reject petition under O.6, R. 11 of C.P.C.
even before filing of written statement. AIR 1963 Madh Pra 356, Overruled, (Civil P.C.
(5 0f 1908), 0.6, Rr. 11, 15 and 16).

On a combined reading of Ss. 81, 83, 86 and 87 of the Act, it is apparent that
those paras of an election petition which do not disclose any cause of action, are
liable to be struck off under O. VI, R. 15, C.P.C. as the Court is empowerd at any
stage of the proceedings to strike out or delete pleading which is unnecessary,
scandalous, frivolous or rexatious or which may tend to prejudice, embarrass or
delay the fair trial of the petition or suit. It is the duty of the court to examine the
plaint and it need not wait till the defendant files written statement and points out
the defects. If the court on examination of the plaint or the election petition finds
that it does not disclose any cause of action it would be justified in striking out the
pleadings Order VI, Rule 15 itself empowers the Court to strike out pleadings at any
stage of the proceedings which may even be before the filing of the written
statement by the respondent or commencement of the trail. If the Court is satisfied
that the election petition does not make out any cause of action and that the trial
would prejudice, embarrass and delay the proceedings, the court need not wait for
the filing of the written statement instead it can proceed to hear the preliminary
objections and strike out the pleadings. If after striking out the pleadings the court
finds that no triable issues remain to be considered. It has power to reject the
election petition under O.VI. R. 11. AIR 1963 Madh Pra 356. Overruled.

(Para 8)

(C) Representation of the People Act (43 of 1951), Ss. 80, 83, 87 and 100 and 123 —
Election petition — Corrupt practice — Allegations vague and general in that lacking in
requisite facts and details and particulars of practice in question — Ground fails at
threshold.

The Act is a complete and self contained Code within which any rights claimed
in relation to an election or an election dispute must be found. The provisions of the
Civil P.C. are applicable to the extent as permissible by S. 87. The Scheme of the Act
would show that an election can be questioned under the statute as provided by S.
80 on the grounds as contained in S. 100. Section 83 lays down a mandatory
provision in providing that an election petition shall contain a concise statement of
material facts and set forthful particulars of corrupt practice. The pleadings are
regulated by S. 83 and it makes it obligatory on the election petitioner to give the
requisite facts, details and particulars of each corrupt practice with exactitude. If
the election petition fails to make out a ground under S. 100 it must fail at the
threshold. Allegations of corrupt practice are in the nature of criminal charges, it is
necesary that there should be no vagueness in the allegations so that the returned
candidate may know the case he has to meet. If the allegations are vague and



general and the particulars of corrupt practice are not stated in the pleadings, the
trial of the election petition cannot proceed for want to cause of action. The
emphasis of law is to avoid a fishing and roving inquiry.

(Para 14)

(D) Representation of the People Act (43 of 1951), S. 100 — Election — Grounds of
challenge under — Allegation as to obstruction by police when petitioner wanted to file
nomination paper by wearing only a 'langot' and further allegation that police were
shadowing him and two policemen always kept Company with him — They do not make
out any ground under S. 100.

(Para 15)

(E) Representation of the People Act (43 of 1951), Ss. 123 and 100 — Allegation that
food was being given to workers of returned candidate at some place — It does not make
out any case of corrupt practice.

(Para 15)

(F) Reprsentation of the People Act (43 of 1951), S. 123 — Corrupt practice of undue
influence — Allegations that mother of returned candidate who was Prime Minister
toured with the elected candidates and appealed to voters to vote for candidate — Appeal
is legitimate and does not constitute corrupt practice of undue influences.

(Para 16)

(G) Representation of the People Act (43 of 1951), Ss. 123 and 100 — Corrupt
practice — Allegation that on polling day a lady went to polling booth with one person
and accompanying person affixed stamp on ballot paper and returned with her — These
facts do not constitute any corrupt practice — Further, assuming that incident constituted
violation of provisions of Act and rules, in view of magnitude of difference of votes
between votes polled by returned candidate and petitioner, no question of election being
materially affected by the incident arises.

(Para 17)

(H) Representation of the People Act (43 of 1951), Ss. 123(6), and 100 - Corrupt
practice — Undue influence — Allegation as to distribution of 'batashas’ and drinking
water to voters — No allegation that distribution was with consent of returned candidate
or that candidate spent money over it or that said action influenced voters or that it
materially affected result of election — No corrupt practice is made out.

(Para 17)

(1) Representation of the People Act (43 of 1951), Ss. 123 and 100 — Allegations that
workers of elected candidate helped voters to cast their votes in favour of elected
candidate — Averments do not amount to any corrupt practice — They relate to
irregularities and illegalities and would be relevant if there was further allegation that it
materially affected result of election — Moreover, when term of candidate under election
in question had already expired, allegations do not survive.

(Para 18)

(J) Representation of the People Act (43 of 1951), S. 123 — Corrupt practice —
Allegations that petitioner did not appoint any counting agent but number of persons
acted as counting agents of returned candidate in unauthorised manner and complaints
made by petitioner were not considered — They do not make out any case of commission
of corrupt practice.



(para 18)

(K) Representation of the People Act (43 of 1951), Ss. 123(6) and 77 — Corrupt
practice of incurring or authorising expenditure beyond prescribed limit and of not
keeping account of expenditure — Expenditure incurred by candidate's sympathisers or
friends is not expenditure by candidate or his eleciton agent.

In order to constitute a corrupt practice as contemplated by Ss. 77 and 123(6) it
is necessary to plead requisite facts showing authorisation or undertaking of
reimbursement by the candidate or his election agent. A mere vague and general
statement that the candidate and his workers with his consent spent money in
election in excess of the permissible ceiling would not be sufficient to constitute
corrupt practice. After the amendment of S. 77(1) any expenditure at the election by
a political party, sympathisers or friends cannot be held to have been incurred by
the candidate of his election agent unless it is shown that the money which they
spent belonged to the candidate or his election agent or that he reimbursed the
same. It is thus evident that unless the allegations are specific that the candidate or
his election agent authorised the expenses before the money was actually spent and
that the candidate or his election agent reimbursed or undertook to reimburse the
same the necessary ingredient of corrupt practice would not be complete and it
would provide no cause of action to plead corrupt practice. AIR 1985 SC 1133 Rel.
on.

(Para 20)

Where the allegations merely alleged that a number of vehicles were plying with
flags of party to which the elected candidate belonged and food was served in
connection with the election meetings, there was, distribution of badges and leaflets
but there was, however, no allegation that the elected candidate incurred or
authorised incurring of expenditure for the aforesaid purposes, not keeping account
of such expenditure would not amount to corrupt practice within contemplation of
S. 77 read with S. 123(6).

(Para 19)

(L) Representation of the People Act (43 of 1951), S. 123(1)(a) — Corrupt practice
— Bribery — Gift to voters — Completion of some developmental activity in progress,
during election period — Does not amount to any gift or promise to voters.

(Para 23)

(M) Representation of the People Act (43 of 1951), S. 123 (1)(a)(2) — Corrupt
practice of bribery and undue influence — Statement of promise by candidate, his
workers and his mother who was leader of party besides being Prime Minister that
candidate if elected, constituency would be developed — No corrupt practice of bribery
or undue influence.

Where the allegations merely amounted to representation being made by the
mother of the candidate who was the Prime Minister and the returned candidate
and his workers that if the candidate was elected the constituency would be
developed, such statement of promise being a legitimate one it did not fall within the
definition of bribery or undue influence under S. 123(1)(a) or 123(2).

(Para 24)



(N) Representation of the People Act (43 of 1951), S. 123(5) — Corrupt practice of
hiring or procuring of vehicle for free conveyance of voters — All the three ingredients
must be specifically pleaded — No pleading regarding hiring or procuring of vehicle by
elected candidate or his election agent — Corrupt practice of procuring or hiring of
vehicle is not made out.

In order to constitute corrupt practice under S. 123(5) hiring or procuring of a
vehicle by a candidate or his agent or any other person with his consent is the first
essential ingredient of the corrupt practice, the second essential ingredient is that
the hiring or procuring of the vehicle must be for conveyance of the voters to and
from the polling station and the third necessary ingredient is that conveyance of
electors is free from any charge. All the three ingredients must be pleaded to make
out a case of corrupt practice under S. 123(5). If any of the three ingredients is not
pleaded the charge of corrupt practice in question must fail. In the absence of any of
the three ingredients being pleaded it would not be open to the election petitioner to
adduce evidence to sustain the charge of corrupt practice. The hiring of a vehicle
must be to procure the same for the purpose of conveyance of the voters free of cost.
The hiring and procuring the vehicle is a necessary ingredient which must be
pleaded before the charge can be tried.

(Para 26)

Where the allegations conspicuously did not contain any pleading regarding
hiring and procuring of the vehicles by the elected candidate or any of his worker
with his consent for conveyance of the voters to and from polling station free of cost
and no particulars of any kind had been specified in the para in question, the para
did not make out any charge of corrupt practice as contemplated by S. 123(5).

(Paras 15 and 28)

(O) Representation of the People Act (43 of 1951), S. 123(7) — Corrupt practice of
procuring assistance from Govt. servants — Allegations that certain persons helped
voters to cast votes and certain persons cast votes 100 to 200 times and their signatures
were not taken — Case of corrupt practice contemplated by s. 123(7) not made out.

A corrupt practice as contemplated by S. 123(7) contemplates obtaining or
procuring by a candidate or his election agent, assistance from the Government
servants belonging to the classes specified in sub-s. (7) of S. 123 for the furtherance
of the prospect of the candidate’s election. In order to constitute a corrupt practice
under S. 123(7), it is essential to clothe the petition with a cause of action which
would call for an answer from the returned candidate and it should therefore plead
mode of assistance, measure of assistance and all facts pertaining to the assistance.

(Para 28)

Where the paras containing allegations as regards corrupt practice under S.
123(7) referred to certain illegalities and irregularities alleged to have been
committed by certain persons in helping voters to cast their votes and further
alleged that some persons cast votes 100 or 200 times and their signatures were not
obtained the allegations did not make out any charge of corrupt practice within the
provisions of S. 123(7).

(Para 28)

(P) Representation of the People Act (43 of 1951), Ss. 123 and 100(1)(d)(i) —
Corrupt practice — Allegation of failure to remove posters and propaganda material



displayed within 100 meters — Allegations do not make out any charge of corrupt
practice — It could be a ground under S. 100(1)(d)(iv) for setting aside eleciton on
ground of election being materially affected.

(Para 30)

(Q) Representation of the People Act (43 of 1951), Ss. 81 and 87 — Eletion petition
— Amendment of, by insertion of new grounds after expiry of limitation for filing
petition — Not permissible.

An order of amendment permitting a new ground to be raised beyond the time
specified in S. 81 would amount to contravention of those provisions and beyond the
ambit of S. 87. It necessarily follows that a new ground cannot be raised or inserted
in an election petition by way of amendment after the expiry of the period of
limitation.

(Para 31)

(R) Representation of the People Act (43 of 1951), Pre, — Election — Large number
of persons contesting election as independent candidates — This leads to confusion.

In Parliamentary form of democrary political parties play vital role and
occasionally they sponsor candidates of the election. But under the existing law it is
open to any elector to contest election from any parliamentary constituency in the
country and it is not necessary that the candidate should be sponsored by a political
party. It is permissible for an elector to contest election on his own as an
independent candidate. Some independent individuals contest election genuinely
and some of them have succeeded also but experience has shown that a large
number of independent candidates contest the election for the mere sake of
contesting, with a view to make out grounds for challenging the election. Presence of
a number of independent candidates results in confusion, for the millions of the
illiterate and ignorant electors who exercise their electoral right on the basis of
‘'symbols’ printed on the ballot papers. The presence of large number of
independent candidates make the ballot paper of unmanageable size and ordinary
elector is confused in the election booth while exercising his franchise. This leads to
confusion.

(Para 32)

(S) Representation of the People Act (43 of 1951), S. 116A — Appeal before
Supreme Court — Petitioner insisting on arguing petition only after being allowed to put
on crown — Permission refused — Court observed that it would be wholly obnoxious to
judicial propriety to allow litigants to appear in court wearing a crown to argue the case
-— Court cannot be converted into a dramatic or theatrical stage.

(Para 32)

Cases Referred : Chronological Paras

AIR 1986 SC 1253 : 1986 All L.J. 625. 4,10, 28
AIR 1986 SC 1534 : (1986) 4 SCC 78 4,11
AIR 1985 SC 1133 : 1985 Supp SCC 189 (Rel. on) 21
AIR 1984 SC 309 : (1984) 2 SCR 6 10
AIR 1984 SC 1516 : (1985) 1 SCR 11 26
AIR 1982 SC 983 : (1982) 3 SCR 318 14
AIR 1979 SC 882 : 1979 All L.J. 628 26

AIR 1979 SC 1701 : (1979) 2 SCR 1002 12



AIR 1978 SC 351 : (1978) 2 SCR 524 26
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AIR 1976 SC 1187 27
AIR 1975 SC 308 : (1975) 2 SCR 259 21
AIR 1975 SC 667 26, 27
AIR 1975 SC 2299 : (1976) 2 SCR 347 19
AIR 1972 SC 515 : (1972) 2 SCR 742 28
AIR 1970 SC 211 : (1969) 3 SCR 813 25
AIR 1970 SC 2097 : (1971) 2 SCR 197 25
AIR 1969 SC 586 : (1969) 2 SCR 97 26
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AIR 1952 SC 14 : 1952 SCR 218 14
1944 AC 111 : (1944) 1 AIIER 469 : 60 TLR

315, Sun Life Assurance Company of Canada v. Jervis 4

JUDGMENT

Present:- E.S. Venkataramiah and K.N. Singh. JdJ.

Appellant-in-person: Dr. Y.S. Chitale, Sr. Advocate, Mr. N. Nettar, Mr. G.S.
Narayan Rao and Mr. R.B. Datar, Advocates with him, for Respondent.

SINGH. J. ;= This appeal under S. 116A, Representation of the People Act, 1951 is
directed against the order of the High Court of Allahabad (Lucknow Bench) dated
12-10-1981 rejecting the election petition filed by the appellant questioning the
election of the respondent as member of the Lok Sabha.

2. A bye election was held on June 14, 1981 to fill up the vacancy to the Lok
Sabha caused by the death of Sanjay Gandhi in the 25th Amethi Constituency in
District Sultanpur in the State of Uttar Pradesh. The appellant, the respondent and
13 other candidates contested the election. On 15th June 1981 Rajiv Gandhi was
declared elected having polled 258894 votes while the appellant polled 2728 votes
only. The appellant filed an election petition under — S. 80, Representation of the
People Act, 1951, (hereinafter referred to as the Act) questioning the validity of the
respondent on a number of grounds, including the allegations of corrupt practice of
undue influence, hiring and procuring of vehicles for carrying voters and obtaining
the assistance of Government servants and incurring expenses at the election in
excess of the permissible limit. The High Court issued notice to the respondent who
appeared before it and made an application under O. VI, R. 16, Civil P.C. for
striking out the pleadings contained therein as the same were vague, general
unnecessary, frivolous and vexatious which did not disclose any cause of action.
Respondent further prayed that the election petition be rejected under O, VII, R. 11
C.P.C read with S. 87 of the Act.

3. A learned single judge of the High Court before whom the preliminary
objections were raised caused service of the copy of the objections on the appellant



who was appearing in person and granted time to him to submit his reply. The
appellant, however, did not submit any reply to the preliminary objections and in
spite of date being fixed for hearing arguments in his presence he did not appear
before the Court on the date fixed for arguments. The learned Judge after hearing
the arguments advanced on behalf of the respondent passed an order on 12th
October 1981 holding that the various paras contained in the petition were vague
and the same did not contain sufficient averments to constitute any corrupt practice
and the various paras of the petition were unnecessary, frivolous and vexatious
within the meaning of O. VI, R. 16, Civil P.C. The learned Judge struck off paras 2
to 53, 55 to 57 and rejected the petition under O, VII, R, 11 read with S. 87 of the
Act on the ground that the election petition did not disclose any cause of action. The
appellant has preferred this appeal against the said order.

4. The election under challenge relates to 1981, its term expired in 1984 on the
dissolution of the Lok Sabha, thereafter another general election was held in
December, 1984 and the respondent was again elected from 25th Amethi
Constituency to the Lok Sabha. The validity of the election held in 1984 was
guestioned by means of two separate election petitions and both the petitions have
been dismissed. The validity of respondent’'s election has been upheld in Azhar
Hussain v. Rajiv Gandhi, AIR 1986 SC 1253 and Bhagwati Prasad v. Rajiv Gandhi
(1986) 4 SCC 78 : (AIR 1986 SC 1534). Since the impugned election relates to the
Lok Sabha which was dissolved in 1984 the respondent’s election cannot be set aside
in the present proceedings even if the election petition is ultimately allowed on trial
as the respondent is a continuing member of the Lok Sabha not on the basis of the
impugned election held in 1981 but on the basis of his subsequent election in 1984.
Even if we allow the appeal and remit the case to the High Court the respondent’s
election cannot be set aside after trial of the election petition as the relief for setting
aside the election has been rendered infructuous by lapse of time. In this view
grounds raised in the petition for setting aside the election of the respondent have
been rendered academic. Court should not undertake to decide an issue unless it is a
living issue between the parties. If an issue is purely academic in that its decision
one way or the other would have no impact on the position of the parties, it would
be waste of public time to engage itself in deciding it. Lord Viscount Simon in his
speech in the House of Lords in Sun Life Assurance Company of Canada v. Jervis,
1944 AC 111 observed; "I do not think that it would be a proper exercise of the
Authority which this House possesses to hear appeals if it occupies time in this case
in deciding an academic question, the answer to which cannot affect the respondent
in any way. It is an essential quality of an appeal fit to be disposed of by this House
that there should exist between the parties to a matter in actual controversy which
the House undertakes to decide as a living issue'. These observations are relevant
in exercising the appellate jurisdiction of this Court.

5. The main controversy raised in the present appeal regarding setting aside of
the repondent'’s election has become stale and academic, but precious time of the
apex court was consumed in hearing the appeal at length on account of the present
state of law. Section 98 read with S. 99 indicates that once the machinery of the Act
is moved by means of an election petition, charges of corrupt practice, if any, raised
against the returned candidate must be investigated. On conclusion of the trial if the
Court finds that a returned candidate or any of his election agent is guilty of
commission of corrupt practice he or his elction agent, as the case may be, would be
guilty of electoral offence incurring disqualification from contesting any subsequent



election for a period of six years. In this state of legal position we had to devote
considerable time to the present proceedings as the appellant insisted that even
though six years period has elapsed and subsequent election has been held
nonetheless if the allegations made by him make out a case of corrupt practice the
proceedings should be remanded to the High Court for trial and if after the trial the
Court finds him guilty of corrupt practice the respondent should be disqualified. If
we were to remand the proceedings to the High Court for trial for holding inquiry
into the allegations of corrupt practice, the trial itself may take couple of years, we
doubt if any genuine and bona fide evidence could be produced by the parties before
the Court, in fact, during the course of hearing the appellant himself stated before
us more than once, that it would now be very difficult for him to produce evidence
to substantiate the allegations of corrupt practice but nonethe-less he insisted for the
appeal being heard on merit. Though the matter is stale and academic yet having
regard to the present state of law, we had to hear the appeal at length.

6. Before we consider the submissions on merit, we would like to say that
Parliament should consider the desirability of amending the law to prescribe time
limit for inquiry into the allegations of corrupt practice or to devise means to ensure
that valuable time of this Court is not consumed in election matters which by efflux
of time are reduced to mere academic interest. Election is the essence of democratic
system and purity of elections must be maintained to ensure fair election. Election
petition is a necessary process to hold inquiry into corrupt practice to maintain the
purity of election. But there should be some time limit for holding this inquiry. Is it
in public interest to keep sword of Damocles hanging on the head of the returned
candidate for an indefinite period of time as a result of which he cannot perform his
public duties and discharge his obligations to his constituents. We do not mean to
say that the returned candidate should be permitted to delay proceedings and to
plead later on the plea of limitation. Ways and means should be found to strike a
balance in ascertaining the purity of election and at the same time in preventing
waste of public time and moeny and in keeping the sword of Damocles hanging on
the head of returned candidate for an indefinite period of time.

7. The appellant appeared in person and argued the case vehemently for a
number of days. He made three submissions : (i) the High Court had no jurisdiction
to entertain preliminary objections under O.VI, R. 16 or to reject the election
petition under O, VII, R. 11, C.P.C. before the respondent had filed his written
statement to the petition. In rejecting the petition under O, VII, R. 11 the High
Court deprived the appellant opportunity of amending the petition by supplying
material facts and particulars, (ii) allegations contained in various paras of the
election petition constituted corrupt practice which disclosed cause of action within
the meaning fo S. 100 of the Act. The High Court committed error in holding that
the petition was defective, on the premise that it did not disclose any triable issue,
(iii) the electin petition disclosed primary facts regarding corrupt practice and if
there was absence of any particulars or details the High Court should have afforded
opportunity to the appellant to amend the petition.

8. The first question which falls for our determination is whether the High Court
had jurisdiction to strike out pleadings under O. VI, R. 16, C.P.C. and to reject the
election petition under O. VII, R. 11 of the Code at the preliminary stage even
though no written statement had been filed by the respondent. Section 80 provides
that no election is to be called in question except by an election petition presented in
accordance with the provisions of Part VI of the Act before the High Court. Section



81 provides that an election petition may be presented on one or more of the
grounds specified in S. 100 by an elector or by a candidate questioning the election
of a returned candidate. Section 83 provides that an election petition shall contain a
concise statement of material facts on which the petitioner relies and he shall set
forth full particulars of any corrupt practice that he may alleged including full
statement of the names of the parties alleged to have committed such corrupt
practice and the date and place of the commission of each such practice Section 86
confers power on the High Court to dismiss an election petition which does not
comply with the provisions of Ss. 81 and 82 or S. 117 Section 87 deals with the
procedure to be followed in the trial of the election petition and it lays down that
subject to the provisions of th Act and of any rules made thereunder, every election
petition shall be tried by the High Court as nearly as may be in accordance with the
procedure applicable to the trial of suits under the Code of Civil Procedure, 1908.
Since provisions of Civil Procedure Code apply to the trial of an election petition, O.
VI. R. 16 and O. VI, R. 17 are applicable to the proceedings relating to the trial of
an election petition subject to the provisions of the Act. On a combined reading of
Ss. 81, 83, 86 and 87 of the Act, it is apparrent that those paras of a petition which
do not disclose any cause of action, are liable to be struck off under O, VI, R. 16, as
the Court is empowered at any stage of the proceedings to strike out or delete
pleading which is unnecessary, scandalous, frivolous or vexatious or which may tend
to prejudice, embarrass or delay the fair trial of the petition or suit. It is the duty of
the court to examine the plaint and it need not wait till the defendant files written
statement and points out the defects. If the court on examination of the plaint or the
election petition finds that it does not disclose any cause of action it would be
justified in striking out the pleadings. Order VI, Rule 16 itself empowers the Court
to strike out pleadings at any stage of the proceedings which may even be before the
filing of the written statement by the respondent or commencement of the trial. If
the Court is satisfied that the election petition does not make out any cause of action
and that the trial would prejudice, embarrass and delay the proceedings, the court
need not wait for the filing of the written statement instead it can proceed to hear
the preliminary objections and strike out the pleadings. If after striking out the
pleadings the court finds that no triable issues remain to be considered it has power
to reject the election petition under O. VI, R. 11.

9. In K. Kamaraja Nadar v. Kunju Thevar, 1959 SCR 583 : (AIR 1958 SC 687),
the Election Tribunal and the High Court both refused to consider preliminary
objections raised by the returned candidate at the initial stage on the ground that
the same would be considered at the trial of the election petition. This Court set
aside the order and directed that the preliminary objection should be entertained
and a decision reached thereupon before further proceedings were taken in the
election petition. Bhagwati, J. speaking for the Court observed thus (at p. 698 of
AIR) :

""We are of opinion that both the Election Tribunal and the High Court were
wrong in the view they took. If the preliminary objection was not entertained and a
decision reached thereupon, further proceedings taken in the Election Petition
would mean a fullfledged trial involving examination of a large number of witnesses
on behalf of the 2nd respondent in support of the numerous allegations of corrupt
practices attributed by him to the appellant his agents or others working on his
behalf; examination of a large number of witnesses by or on behalf of the appellant
controverting the allegations made against him; examination of witnesses in support



of the recrimination submitted by the appellant against the 2nd respondent; and
large number of visits by the appellant from distant places like Delhi and Bombay to
Ranchi resulting in not only heavy expenses and loss of time and diversion of the
appellant from his public duty in the various fields of activity including those in the
House of the People. It would mean unnecessary harassment and expenses for the
appellant which could certainly be avoided if the preliminary objection urged by
him was decided at the initial stage by the Election Tribunal.

10. In Udhav Singh v. Madhav Rao Scindia (1976) 2 SCR 246 : (AIR 1976 SC
744) this Court held that failure to plead even a single material fact leads to an
incomplete cause of action and incomplete allegations of such a charge are liable to
be struck off under O. VI R. 16, C.P.C. If the petition is based solely on those
allegations which suffer from lack of material facts, the petition is liable to be
summarily rejected for want of a cause of action. In Charan Lal Sahu v. Giani Zail
Singh, (1984) 2 SCR 6 : (AIR 1984 SC 309) an eleciton petition challenging the
election of Giani Zail Singh, President was rejected summarily at the initial stage by
a Constitution Bench of this Court on the ground that the pleadings contained in the
election petition even assuming to be true and correct did not disclose any cause of
action for setting aside the election of the returned candidate. The precise question
as raised by the appellant was considered at length by this Court in Azhar Hussain
v. Rajiv Gandhi (AIR 1986 SC 1253) and this Court held that the High Court while
dealing with the election petition has power to strike out pleadings under O. VI. R.
16 and to reject the election petition under O. VII R. 11 if the petition does not
disclose essential facts to clothe it with complete cause of action. Failure to plead
even a single material fact would amount to disobedience of the mandate of S.
83(1)(A) and election petition could therefore be and must be dismissed if it suffers
from any such vice. The Court repelled the submission that the power to reject an
election petition summarily under the Code of Civil Procedure should not be
exercised at the threshold. The Court observed as under (at P. 1259 of AIR) :

""In substance the argument is that the Court must proceed with the trial, record
the evidence, and only after the trial of the eleciton petition is concluded that the
powers under the Code of Civil Procedure for dealing appropriately with the
defective petition which does not disclose cause of action should be exercised. With
respect to the learned counsel, it is an argument which it is difficult to comprehend.
The whole purpose of conferment of such powers is to ensure that a litigation which
is meaningless and bound to prove abortive should not be permitted to occupy the
time of the court and exercise the mind of the respondent. The sword of Damocles
need not be kept hanging over his head unnecessarily without point or purpose.
Even in an ordinary civil litigation the court readily exercises the power to reject a
plaint if it does not disclose any cause of action. Or the power to direct the
concerned party to strike out unnecessary, scandalous, frivolous or vexatious parts
of the pleadings. Or such pleadings which are likely to cause embarrassment or
delay the fair trial of the action or which is otherwise an abuse of the process of law.
An order directing a party to strike out a part of the pleading would result in the
termination of the case arising in the context of the said pleadings. The courts in
exercise of the powers under the Code of Civil Procedure can also treat any point
going to the root of the matter such as one pertaining to jurisdiciton or
maintainability as a preliminary point and can dismiss a suit without proceeding to
record evidence and hear elaborate arguments in the context of such evidence, if the
court is satisfied that the action would terminate in view of the merits of the



preliminary point of objection. The contention that even if the election petition is
liable to be dismissed ultimately it should be so dismissed only after recording
evidence is a thoroughly misconceived and untenable argument. The powers in this
behalf are meant to be exercised to serve the purpose for which the same have been
conferred on the competent court so that the litigation comes to an end at the
earliest and the concerned litigants are relieved of the psychological burden of the
litigation so as to be free to follow their ordinary pursuits and discharge their duties.
And so that they can adjust their affairs on the footing that the litigation will not
make demands on their time or resources will not impede their future work, and
they are free to undertake and fulfil other commitments. Such being the position in
regard to matters pertaining to ordinary civil litigation there is greater reason for
taking the same in regard to matters pertaining the elections."

11. In Bhagwati Prasad Dixit ‘Ghorawala’ v. Rajiv Gandhi (AIR 1986 SC 1534)
this Court again reiterated that in an election pleadings have to be precise, specific
and unambiguous and if the election petition does not disclose a cause of action it
should be rejected in limine. These authorities have settled the legal position that an
election petition is liable to be dismissed in limine at the initial stage if it does not
disclose any cause of action. Cause of action in questioning the validity of election
must relate to the grounds specified in S. 100 of the Act. If the allegations contained
in the petition do not set out grounds of challenge as contemplated by S. 100 of the
Act and if the allegations do not conform to the requirement of Ss. 81 and 83 of th
Act. the pleadings are liable to be struck off and the election petition is liable to be
rejected under O. VII R. 11. A pleading of vague and general is embarrassing. If the
allegation contained in the election petition even assuming to be true and correct do
not make out any case of corrupt practice or any ground under S. 100 of the Act, the
pleading would be unnecesary, frivolous and vexatious. It is always open to strike
out the same. If after striking out defective pleadings the Court finds that no cause
of action remains to be tried it would be duty bound to reject the petition under O.
VI, R. 11, Civil P.C. If a preliminary objection is raised before the commencement
of the trial, the court is duty bound to consider the same it need not postpone the
consideration for subsequent stage of the trial.

12. The appellant placed reliance on the decision of this Court in Union of India
v. Surjit Singh Atwal (1979) 2 SCR 1002 : (AIR 1979 SC 1701), in support of his
submission that unless a plea is raised by the respondent in the written statement it
is not open to the Court to strike out pleadings contained in the election petition. In
Surjit Singh Atwal's case plaintiff had filed a suit for recovery of certain amount of
money which he claimed to be due to him from the Union of India under a contract.
The Union of India filed a written statement five years after the filing of the suit
wherein they raised no plea that the contract between the parties was hit by failure
to comply with the provisions of S. 175 (3), Government of India Act, 1935. More
than a dozen years after the institution of the suit and eight years after the filing of
the written statement, an application for amendment of the written statement was
filed on behalf of the Union of India raising a "'plea that the contract was hit by the
failure to comply with the provisions of S. 175(3), Government of India Act. 1935.
The trial court dismissed the suit in view of the additional plea raised in the written
statement, but the High Court decreed the Court. On appeal by the Union of India,
this Court upheld the order of the High Court and in that connection it observed
that the illegality of the contract should have been specifically pleaded as required
by O. VI R. 8 and O. VIII R. 2, Civil P.C. The decision has no relevance to the



guestion under consideration. The appellant then placed reliance on a Division
Bench decision of Madhya Pradesh High Court in Vidya Charan Shukla v. G.P.
Tiwari, AIR 1963 Madh pra 356. In that case a Division Bench of the High Court
held that the preliminary objections relating to non-maintainability of an election
petition should not be allowed to be raised by mere applications without filing a
complete written statement. We do not find any justification to uphold this view. As
discussed earlier O. VI R. 16, CP.C., permits striking of pleadings at any stage of
proceedings. It does not admit of any exception that the respondent must file written
statement before the preliminary objections could be entertained. In view of this
Court's decisions as discussed earlier the view taken by the Madhya Pradesh High
Court in Vidya Charan Shukla's case is no longer a good law.

13. The appellant’s grievance that in entertaining the preliminary objections and
rejecting the election petition under O.VII R. 11 the High Court deprived the
appellant’s opportunity to amend the petition and to make good the deficiencies by
supplying the necessary particulars and details of the corrupt practice alleged in the
petition, is devoid of any merit. Firstly, the appellant was free to file amendment
application, but at no stage be expressed any desire to make any amendment,
application nor he made any application to that effect before the High Court. It was
open to the appellant to have made that application but the himself did not make
any such application. The High Court was under no legal obligation to direct the
appellant to amend pleadings or to suo motu grant time for the same. Secondly, the
allegations of corrupt practice as required by S. 33 were not complete and the same
did not furnish any cause of action any amendment made after the expiry of the
period of limitation could not be permitted which would amount to raise a new
ground of challenge. The question, however, does not arise as the appellant did not
file any amendment application. During the course of hearing of this appeal before
us the appellant has made applications for amendment of the election petition which
we shall deal later.

14. Before we consider various paras of the election petition to determine the
correctness of the High Court order we think it necessary to bear in mind the nature
of the right to elect, the right to be elected and the right to dispute election and the
trial of the election petition. Right to contest election or to question the election by
means of an election petition is neither common law nor fundamental right instead
it is a statutory right regulated by the statutory provisions of the Representation of
the People Act, 1951. There is no fundamental or common law right in these
matters. This is well settled by catena of decisions of this Court in N.P. Ponnuswami
v. Returning Officer 1952 SCR 218 : (AIR 1952SC14), Jagan Nath v. Jaswant Singh
AIR 1954 SC 210, Jyoti Basu v. Debi Ghosal (1982) 3 SCR 318 : (AIR 1982 SC 983).
These decisions have settled the legal position that outside the statutory provisions
there is no right to dispute an election. The Representation of the People Act is a
complete and self contained Code within which any rights claimed in relation to an
election or an election dispute must be found. The provisions of the Civil Procedure
Code are applicable to the extent as permissible by S. 87 of the Act. The scheme of
the Act as noticed earlier would show that an election can be qustioned under the
statute as provided by S. 80 on the grounds as contained in S. 100 of the Act. Section
83 lays down a mandatory provision in providing that an election petition shall
contain a concise statement of material facts and set forth full particulars of corrupt
practice. The pleadings are regulated by S. 83 and it makes it obligatory on the
election petit